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CONFIDENTIAL 
Pursuant to FERPA – 20 U.S.C. § 1232g; 

34 C.F.R. Part 99 

 

 

I. DUE PROCESS HEARING 

 

 The due process hearing was conducted on June 1 and 2, 2022 through the Zoom 

videoconferencing platform. Student was rep
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II. ISSUES 

 

A. Petitioner’s Issues 

 

 Petitioner confirmed the following IDEA issues for decision in this case pertaining to the 

2020-2021 and 2021-2022 school years:2 

 

• Whether Respondent failed to conduct a timely reevaluation of Student. 
• Whether Respondent failed to evaluate Student’s need for Occupational Therapy 

(OT) services. 
• Whether Respondent failed to timely complete a Functional Behavior Assessment 

(FBA).  
• Whether Respondent failed to identify Student as a student with an autism 

spectrum disorder.  
• Whether Respondent denied Student a FAPE by failing to develop an appropriate 

IEP.  
• Whether Respondent denied Student a FAPE by failing to implement Student’s 

IEP.  
• Whether Respondent denied Student a FAPE by failing to place Student in 

Student’s least restrictive environment (LRE).  
• Whether Respondent failed to collaborate with Student’s Parent in the 

development of Student’s special education program.  
• Whether Respondent failed to conduct necessary Admission Review and Dismissal 

(ARD) Committee meetings. 
• Whether Respondent failed to timely review an Independent Education 

Evaluation (IEE) of Student.   
• Whether Respondent denied Student a FAPE by failing to provide necessary 

related services.  
 

 
2 Prehearing Telephone Transcript at 13 (Feb. 4, 2022). Hearing Officer Steve Elliot presided over all prehearing 
proceedings in this matter. The case was reassigned to the undersigned Hearing Officer on May 25, 2022.  
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to March 2016. In a report dated August ***, 2014, Dr. ***  diagnosed Student with ***  
and ADHD – combined presentation. In May 2015, Dr. ***  added a mood disorder to 
Student’s diagnoses. Student’s treating providers have at times categorized Student’s 
behavior as indicative of ***. Student has consistently *** regularly since 2014.4 

 
3. Student began attending the District in April 2014 as a *** ***. Student was referred for 

response to intervention services shortly thereafter and was retained to 
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6. During an October ***, 2018 annual ARD Committee meeting where the 2018 FIE was 
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as a return of ***. The FBA noted parent input that Student had struggled with at-home 
learning and was struggling behaviorally at home.13 
 

12. Another annual ARD Committee meeting was held at the end of ***  grade, dated April 
***
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paraprofessionals assigned to the class, which included two adjoining rooms, one of which 
was used as a cool down space.19 
 

18. When school resumed after winter break in January, Student’s behavior continued to 
escalate. On January ***, 2021, the case manager had a conversation with Parent about 
additional supports that could be provided, including increased services and placement 
changes, and that Student’s lower grades were attributable to Student’s behavior and 
rushing assignments, not Student’s academic skills. On January ***, 2021, a request was 
made by the ***  
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Dr. ***  collected numerous rating scales on emotional and behavioral functioning from 
Student and Parent. Parent and one of Student’s teachers also completed Autism 
Spectrum Rating Scales (ASRS). Parent’s ASRS ratings were overall “elevated” and the 
teacher ratings were overall “slightly elevated.” Dr. *** administered the Childhood 
Autism Rating Scale (CARS) and the report states that Student exhibited the minimal 
symptoms range of Autism Spectrum Disorder (ASD). Dr. ***’s report diagnoses Student 
with ASD and ***. The report also states that Student meets eligibility criteria for special 
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diagnostician exchanged emails about holding an in-person ARD Committee meeting in 
the next school year.33 
 

2021-2022 School Year 
 

32. On August ***, 2021, Parent emailed the full version of Dr. ***’s  report to the 
diagnostician. The diagnostician did not understand then that Parent was sending a 
different document than the summary that had been sent in May.34 
 

33. An ARD Committee meeting was held on August ***, 2021, the first day of school for the 
fall semester. The meeting notice indicated that 45 minutes was allotted for the meeting. 
Parent attended accompanied by an advocate. The ARD Committee reviewed academic 
performance and behavior information. Parent did not want Student’s placement to 
remain in the *** classroom. The advocate requested to review Dr. ***’s evaluation. It 
became clear that there had been a miscommunication about receipt of Dr. ***’s report ; 
the LSSP present at the ARD Committee meeting had only received the summary 
document and had not reviewed the full report. The LSSP recommended that the District 
conduct an autism assessment based on Dr. ***’s ASD diagnosis. The advocate argued 
with the school staff 
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determined that it was not sufficient to establish any new eligibilities or services for 
Student, and discussed that additional assessment was needed. The ARD Committee 
recommended that, in addition to the testing agreed to at the March ***, 2021 ARD 
Committee meeting, the District also conduct assessment in the areas of 
speech/language, OT, formal adaptive behavior, and autism. The ARD Committee also 
reviewed Student’s progress so far in the new school year and recommended adjustments 
to Student’s goals and accommodations based on Student’s current progress and Dr. 
***’s recommendations. The ARD Committee also recommended that Student attend *** 
as another out class in addition to ***.  A prior written notice and notice of evaluation 
were generated.37 
 

37. On September ***, 2021, the District’s special education director emailed Parent the 
paperwork from the August and September ARD Committee meetings and the consent 
form pertaining to the expanded evaluation requested. The special education director 
asked Parent to respond whether she wanted the District to proceed with the evaluation 
as agreed to in March, proceed with the expanded evaluation now being offered, or not 
conduct any evaluation at this time. Through subsequent communication between 
counsel for the parties on September ***, 2021, it was agreed that the District would 
proceed with the evaluation within the scope of the consent provided in March.38 
 

38. Student was absent from school between September *** and October ***, 2021. On 
October ***, 2021, Parent withdrew Student from the District to be homeschooled. At 
the time Student was withdrawn, Student’s grades were high in all classes. Student had 
***.  Student had exhibited minimal targeted behaviors so far that school year.39 

39. Petitioner has since utilized an online homeschool program called ***. Parent has also 
employed various tutors to work with Student on the ***  courses since Student began 
homeschooling. At least one of the tutors also provides childcare to Student when Parent 
travels for her work.40 
 

40. The District completed an FIE report dated October ***, 2021. The FIE primarily 
summarized past evaluations, including Dr. ***
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B. FAPE 

 

The purpose of the IDEA is to ensure that all children with disabilities have available to 

them a FAPE that emphasizes special education and related services designed to meet their 

unique needs and prepare them for further education, employment and independent living. 20 

U.S.C. § 1400(d). The district has a duty to provide a FAPE to all children with disabilities ages 3-

21 in its jurisdiction. 34 C.F.R. §§ 300.101(a), 300.201; Tex. Educ. Code § 29.001. The district is 

responsible for providing Student with specially-designed, 
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1. 2020-2021 School Year 

 

Petitioner alleges the District violated Student’s procedural rights under the IDEA by failing 
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Parent exchanged a series of emails with various District staff in November and December 

2020 in which Parent stated “I think we should ask for an ard meeting,” “I guess its time for an[] ard 

meeting,” and asking “to see when Student’s next ard meeting would be scheduled.” None of these 

were a clear request for an immediate ARD Committee meeting. The District responded 

appropriately by interpreting Parent’s comments as an invitation for further conversation about 

Student’s progress, needs, and expected annual ARD due date. The District was not required to hold 

an ARD Committee meeting or issue a prior written notice in response to these communications.  

 

On January ***, 2021, Parent emailed the case manager requesting an ARD Committee 

meeting in response to the case manager’s explanation about the involvement of the behavior 

interventionist. An ARD Committee meeting was not held until March ***, 2021, after Parent had 

followed up again on March *** , 2021 requesting an ARD Committee meeting. The District 

procedurally violated the IDEA when it did not schedule an ARD Committee meeting or issue a prior 

written notice in response to the January ***, 2021 request. Roughly six weeks elapsed between 

the January request and the March meeting, during which time Student’s behavior was continuing 

to regress. District staff were meeting amongst themselves and consulting with the behavior 

interventionist during this time to better support Student, however this did not constitute a legally 

compliant response to Parent’s request for an ARD Committee meeting. The District’s actions 

between the request and the subsequent March meeting did not affect any changes to Student’s 

IEP outside of the ARD Committee process. Student’s placement and special education supports 

were not changed until the March ***, 2021 ARD Committee meeting, which was done with Parent 

agreement. Therefore, Parent was not denied her opportunity to participate in the decision-making 

process about Student’s program and the District’s offer of FAPE. However, this delay allowed 

Student to continue to decline before the ARD Committee met to provide additional support. The 

District’s failure to respond to the January *** , 2021 request for an ARD Committee meeting denied 

Student educational benefit.  
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does not initiate until all required elements have been reviewed. The District did not violate the IDEA 

in scheduling a continuation of the August *** , 2021 meeting.  

 

Petitioner alleges that the District violated the IDEA by failing to timely review the *** 

evaluation. There is not a statutory deadline in federal or state regulations setting a timeframe by 

which a school district must review an evaluation privately obtained by a parent. There is likewise 

no regulation establishing a deadline by which a school district must review even its own 

reevaluation of an IDEA-eligible student. The only tangentially related statutory deadline is the state 

regulation requiring that a school district must convene an ARD Committee meeting within 30 

calendar days of completion of an initial FIE to determine whether or not the student has met initial 

eligibility criteria under the IDEA. 19 Tex. Admin. Code § 89.1011(d). The ***  summary was provided 

to the District on May *** , 2021, during the last week of school, and the full report was provided to 

the District on August *** , 2021. At the August ***, 2021 ARD Committee meeting, on the first day 

of school, the LSSP began to review the summary by offering her recommendation that the District 

conduct its own autism evaluation. The District completed reviewing the *** report at the 

September ***, 2021 ARD Committee meeting, 31 calendar days and 19 school days after the full 

report had been received. There is no IDEA procedural requirement establishing how quickly the 

District needed to review the ***  evaluation, thus none could be violated. Further, the District 

responded reasonably in reviewing it in roughly the same timeframe in which it would be required 

to review its own initial evaluation of a student to establish IDEA eligibility.  

Petitioner’s Closing Brief also argues that the District violated the IDEA by not having a 

speech pat
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supports and other behavioral strategies when developing Student’s IEP and BIP. 34 C.F.R. 

§ 300.324(a)(2)(i);  R.P. v. Alamo Heights Indep. Sch. Dist., 703 F.3d 801, 813 (5th Cir. 2012). 

 

The District’s obligation when developing Student’s IEP and BIP is to consider Student’s 

strengths, Student’s parent’s concerns for enhancing Student’s education, results of the most 

recent evaluation data, and Student’s academic, developmental, and functional needs. 34 C.F.R. 

§ 300.320(a)(1)(i). While the IEP need not be the best possible one nor must it be designed to 

maximize Student’s potential, the school district must nevertheless provide Student with a 

meaningful educational benefit—one that is likely to produce progress not regression or trivial 

advancement. Houston Indep. Sch. Dist. v. V.P. ex rel. Juan P., 582 F.3d 576, 583 (5th Cir. 2009). The 

basic inquiry in this case is whether the IEPs implemented by the District were “reasonably 

calculated to enable a child to make progress appropriate in light of the child’s circumstances.”  

Endrew F., 137 S. Ct. at 999. 

 

The evidence showed that all four of the IEPs at issue were individualized on the basis of 

assessment data and Student’s performance. At the April ***, 2020 annual ARD Committee 

meeting, the ARD Committee considered a recently completed FBA and updated Student’s BIP 

accordingly. The program proposed for Student’s *** grade year took into consideration 

Student’s strengths and needs, evaluation data, and information on Student’s performance. 

Then, in the early part of the *** grade year, the District responded to Parent’s concerns by 

revising Student’s program through the September ***, 2020 ARD Committee meeting. The 

additional support in *** and to help Student manage assignments was a proactive modification 

to Student’s program before Student’s behavior began to decline. Despite that, Student exhibited 

increasing behavior issues as the school year continued. The March ***, 2021 IEP was based on 

performance data indicating the serious escalation in Student’s needs for behavior support, 

including data from another new FBA. The change of placement to ***, increased counseling 

support, and BIP updates were informed by Student’s burgeoning needs and performance, as 
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well as Parent concerns. Finally, the September ***, 2021 ARD Committee meeting made 

modifications to the annual IEP developed in March that were informed by updated assessment 

data from Dr. *** and updated information about Student’s performance in that school year.  

 

Petitioner argues that Student’s targeted behaviors, BIP, and behavior goals haven’t 

changed much over the years, going back to *** grade. The appropriateness of Student’s FBAs 

and IEPs from ***  and ***  grade are not before the Hearing Officer in this case. Student’s BIP 

was updated at both annual ARD Committee meetings at issue here, as well as the September 

***, 2021 meeting, and is replete with positive behavior supports, in addition to the positive 

behavior supports included in Student’s accommodations, which were also updated and revised 

at every meeting in response to new information. Although Student’s targeted behaviors have 

been consistent over the years, an IEP is not required to cure the symptoms of a student’s 

disability to be effective and legally compliant. The District continually offered new strategies to 

address Student’s targeted behaviors in response to present data.  

 

Petitioner also alleged as an issue in this case that the District failed to provide Student 

with necessary related services. However, Petitioner provided no evidence of assessment data 

or performance establishing that Student required any additional related services not already 

provided by Student’s IEPs. All of the IEPs developed for the 2020-2021 and 2021-2022 school 
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In this case, Petitioner asserts that the ***  placement is not Student’s LRE and implies 

that the more appropriate placement for Student would be in general education with additional 
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learning of other students. While not dispositive, this is a relevant consideration when a school 

district proposes a change of placement. 

  

Overall, although Student is academically capable of succeeding in the general education 

setting, the level of behavior support that Student needs can only be provided in a special 

education setting. The ***  placement consists of time in both general education and special 

education classes, mainstreaming Student to the maximum extent appropriate. Petitioner 

offered no authority for Student’s argument that the District should have re-evaluated or 

considered the *** evaluation before changing Student’s placement. The ARD Committee had 

sufficient information to make the change when it did. When balancing the considerations 

required under Daniel R.R., the Hearing Officer determines that the *** placement is Student’s 

least restrictive environment.  

 

3. Services Provided in a Coordinated, Collaborative Manner by Key Stakeholders 
 

The IDEA contemplates a collaborative process between school districts and parents. E.R. 

v. Spring Branch Indep. Sch. Dist., 2017 WL 3017282, *27 (S.D. Tex. 2017), aff’d, 909 F.3d 754 (5th 

Cir. 2018). The IDEA does not require a school district, in collaborating with a student’s parents, 

to accede to a parent’s demands. Blackmon ex rel. Blackmon v. Springfield R-XII Sch. Dist., 198 

F.3d 648, 658 (8th Cir. 1999). The right to meaningful input does not mean a student’s parents 

have the right to dictate an outcome, because parents do not possess “veto power” over a school 
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complains that Parent made multiple requests for ARD Committee meetings in the 2020-2021 

school year that were not granted, campus staff had staffing meetings without her, Parent was 

not involved in the decision to seek assistance from a behavior interventionist or implement a 

point sheet, and the *** placement was predetermined. Petitioner also argues that the District 

failed to collaborate in failing to begin the triennial evaluation until the fall 2021 semester and 

failing to be adequately prepared for the August ***
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actions regardi
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Whether a Student received academic and non-academic benefit is one of the most 

critical factors in any analysis as to whether a Student has received a FAPE. R.P. ex rel. R.P., 703 

F.3d at 812-13.   

 

As discussed above, Student received some academic benefit throughout Student’s 

attendance at the District as evidenced by Student’s consistent on-grade-level academic 

performance. However, the evidence also supports that Student experienced behavioral decline 

from November 2020 through March 2021 that remained consistent through the end of the 

school year. As discussed above in analyzing the procedural violation, the District’s failure to 

respond adequately to Parent’s January *** , 2021 request for an ARD Committee meeting 

produced a delay in getting additional support for Student in Student’s IEP, which was not 

remedied in the interim by the District’s efforts with the behavior interventionist and the point 

sheet. The evidence does not support a conclusion that an earlier ARD Committee meeting would 

have necessarily avoided the *** placement recommendation. But the evidence does indicate 

that an earlier ARD Committee meeting would have provided greater, necessary supports to 

Student, impacting Student’s academic and non-academic benefits from Student’s IEP.  

 

Once the ARD Committee met on March ***, 2021 and made changes to Student’s 

program, including the change of placement to ***, Student continued to achieve academically 

on par with Student’s non-disabled peers. Although the *** placement did not immediately 

change Student’s targeted behavior trends, this is not conclusive on whether Student was 

receiving academic and non-academic benefit from the placement. The evidence supports an 

extinction burst in which the new expectations initially challenged Student before changing 

Student’s behavior, which was occurring during Student’s attendance in the fall 2021 semester. 

The Hearing Officer finds that the change of placement to ***  resulted in academic and 

nonacademic benefit for Student. The record does not reflect whether the modifications to the 

*** placement at the September *** , 2021 ARD Committee meeting were implemented before 
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Student stopped attending a few weeks later. Therefore, the Hearing Officer is unable to draw 

any conclusions about whether that IEP modification provided academic and non-academic 

benefit. However, the changes made therein were consistent with data to support that it would 

provide academic and non-academic benefit.  

 

5. FAPE Conclusion 

 

When looking at the totality of the Michael F. factors as applied to all of the IEPs at issue 

here, the evidence showed that all of the IEPs were individualized based on Student’s assessment 

and performance, represented Student’s LRE, and were provided in a coordinated and 

collaborative manner by the key stakeholders. However, there was a failure in providing Student 

academic and non-academic benefit from January ***, 2021 to March ***, 2021, a critical factor 

in the FAPE analysis.  

 

The evidence showed that Student’s program was reasonably calculated to provide 

meaningful educational benefit and was appropriately ambitious in light of Student’s unique 

circumstances from the beginning of the 2020-2021 school year to January ***, 2021, from 

March *** , 2021 to the end of the 2020-2021 school year, and for the 2021-2022 school year. 

Endrew F., 137 S. Ct. at 992. Based on the four factors of Michael F., the evidence establishes that 

the District offered a FAPE in the LRE from the beginning of the 2020-2021 school year to January 

***, 2021, from March *** , 2021 to the end of the 2020-2021 school year, and for the 2021-2022 

school year. However, the same cannot be said for the period from January ***, 2021 to March 

***, 2021. The District denied Student a FAPE during this period.  

 

 

E. IEP Implementation  
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Student meets the distinct IDEA eligibility criteria for autism. Of note, Dr. *** made clinical 

diagnoses of ASD and *** and recommended that Student is eligible for special education based 

on ASD, but did not grapple at all with the thorny issue of whether the autism or the emotional 

disturbance is predominant, as required by the IDEA regulations. The District responded 

appropriately by reviewing the *** report, and timely requesting consent for assessment in order 

to explore any additional eligibility. Further, the District has an absolute “right to test a student 
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reviewing its previous guidance in light of the Trumball decision. Questions and Answers: 

Addressing the Needs of Children with Disabilities and IDEA's Discipline Provisions, OSERS, 122 

LRP 24161 (July 19, 2022).  

 

In light of the persuasive and thorough reasoning of the Trumball court and the lack of 

binding authority in this jurisdiction, the Hearing Officer agrees that a 
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violation at issue. Likewise, assuming without deciding that *** provides appropriate services, 

the ***  homeschool services were not obtained during the violation period. The ***  evaluation 

does not form the basis of any IDEA violation in this case and thus reimbursement for it is not 

appropriate relief. Petitioner has not shown that Student is eligible for OT services under the 

IDEA, therefore reimbursement for private OT is not appropriate relief.  

 

Petitioner brought forward no expert testimony or evidence explaining the nature and 

scope of the compensatory services Student requires to remedy the denial of FAPE in this case. 
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VI. ORDERS 

 

Given the broad discretion of the Hearing Officer in fashioning relief, the Hearing Officer 

makes the following orders: 

 

1. Subject to the time limitations and service provider requirements described in Section J 
above, the District shall offer Student three 20 minute counseling sessions and 300 
minutes of direct social skills instruction, in addition to any like services that are provided 
through an IEP adopted by Student’s ARD Committee.  

 

All other relief not specifically stated herein is DENIED.  

 

SIGNED August 1, 2022. 

 
 

VII. NOTICE TO THE PARTIES 

 

 The Decision of the Hearing Officer in this cause is a final and appealable order. Any party 

aggrieved by the findings and decisions made by the Hearing Officer may bring a civil action with 

respect to the issues presented at the due process hearing in any state court of competent 

jurisdiction or in a district court of the United States. 20 U.S.C. § 1415(i)(2); 34 C.F.R. § 300.516(a); 

19 Tex. Admin. Code § 89.1185(n).  
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