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DOCKET NO. 302-SE-0722 
  
Student, B/N/F Parent, §  BEFORE A SPECIAL EDUCATION  
 § 
  Petitioner, § 
 § 
V. §  HEARING OFFICER 
 § 
HENDERSON INDEPENDENT § 
SCHOOL DISTRICT, § 
 § 
  Respondent. §  FOR THE STATE OF TEXAS 
              
 

FINAL DECISION OF THE SPECIAL EDUCATION HEARING OFFICER 
              

 
I. 

STATEMENT OF THE CASE 
 

On July 28, 2022, ***, b/n/f ***, (“Petitioner” or “Student”) filed a Complaint with the Texas Education 
Agency (“TEA”) against Henderson Independent School District (“Respondent” or “District”), requesting an 
impartial Due Process Hearing, pursuant to the Individuals with Disabilities Education Improvement Act of 2004 
(“IDEA”). On July 29, 2022, TEA assigned this matter to me as the impartial Special Education Hearing Officer 
(“SEHO”) and sent a copy of the Complaint and Notice of Filing to Respondent. Petitioner asserted some claims 
related to disciplinary actions Respondent has taken against Petitioner. As such, these claims required the 
implementation of the expedited due process procedures under 34 C.F.R. §300.532(c); 19 TEX. ADMIN. CODE 
§89.1191. Petitioner also asserted claims under the regular-track provisions of IDEA. When presented with the 
option of bifurcating the case, the Parties agreed to carry the expedited anted a the P t*** Complaint. Specifically, Student 

asserted that the District denied *** a free and appropriate public education (“FAPE”) in the Least Restrictive 
Environment (“LRE”) based upon the following violations of IDEA, as well as numerous non-IDEA statutes, 
occurring after July 28, 2021: 

 
1. Respondent failed to evaluate, identify, and provide Petitioner special education and related 

services; 
 
2. 
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5. Respondent failed to ensure that Petitioner’s staff was competent, well-trained, and well-

supervised;  
 
6. Respondent’s placement of Petitioner in the Disciplinary Alternative Education Program 

(“DAEP”) was an unlawful change in placement based upon a disciplinary complaint; 
 
7. Respondent violated Student’s and Parents’ rights under other causes of action (for purposes 

of exhaustion). This includes legal issues pursuant to Section 504 and the Americans with 
Disabilities Act consistent with Fry v. Napoleon Community Schools, 137 S. Ct. 743 (2017). 1 

 
PETITIONER’S REQUESTED RELIEF: 
 
 Petitioner asks the SEHO to award the following: 

 
1. assess Petitioner for recreation and leisure activities and provide Petitioner with 

opportunities to participate in both academic and non-academic programs; 
 
2. provide Petitioner an Independent Educational Evaluation (“IEE”); 
 
3. provide Petitioner with an appropriate Transition Plan; 
 
4. pay for expert consultants (a) to address Petitioner’s educational and non-educational 

needs; (b) to attend Petitioner’s Admission, Review, and Dismissal Committee (“ARDC”) 
meetings for the next two years; (c) to train all District staff who interact with Petitioner for 
the next two years; and (d) to supervise Respondent’s staff and Petitioner’s ARDC; 

 
5. provide compensatory services including, but not limited to, academics, social skills training, 

and counseling; 
 
6. provide Petitioner social skills training; 
 
7. provide Petitioner social work services; 
 
8. provide home and family support services; 
 
9. provide Petitioner’s Parents with a $1,000.00 stipend for parent training; 

 
1 Section 504 of the Rehabilitation Act of 1973 (“Section 504”) as amended, 29 U.S.C. §794; Title II of the Americans with 
Disabilities Act of 1990 (“ADA”), 42 U.S.C. §§12131 et seq., as amended by the ADA Amendments Act of 2008 (“ADAAA”), Public 
Law 110-325, 122 Stat. 3553 (2008); the Family Educational Rights and Privacy Act of 1974 (“FERPA”), 20 U.S.C. 1232g; the No 
Child Left Behind Act of 2001 (“NCLBA”), 20 U.S.C. 6319 (2002); Section 1983 of the Civil Rights Act of 1964, 42 U.S.C. §1983; Title 
VI and VII of the Civil Rights Act of 1964; the Technology Related Assistance for Individuals with Disabilities Act of 1988, 29 U.S.C. 
§2109; the Improving Access to Assistive Technology for Individuals with Disabilities Act of 2004, Public Law 108-364; the Civil Rights 
Attorney’s Fee Award Act of 1976, 42 U.S.C. §1988, 28 U.S.C. 211927, 29 U.S.C. §794a(b). 
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10. reimburse Petitioner’s parents for out-of-pocket expenses incurred due to Respondent’s 
failures to provide Petitioner FAPE; 

 
11. order Respondent’s school board to appoint a committee: (a) to include interested members 

of the public; (b) to address the alleged issues noted in Petitioner’s pleading; and (c) to report 
back to Respondent’s school board the committee’s findings; 

 
12. rescind the DAEP placement; and 
 
13. provide such other relief as may be just and proper and within the SEHO’s jurisdiction. 
 

RESPONDENT’S ISSUES AND AFFIRMATIVE DEFENSES: 
 
1. Respondent generally and specifically denied Petitioner’s allegations and denied 

responsibility for providing any of Petitioner’s requested relief; 
 
2. Respondent asserted that Petitioner’s request for an IEE was premature because the District 

had not yet completed its FIE; 
 
3. Respondent requested the dismissal Petitioner’s non-IDEA claims and causes of action, 

request for attorney’s fees, and request for expert’s fees for Want of Jurisdiction; 2 and 
 
4. Respondent asserted the one-year statute of limitations as an affirmative defense. 3 

 
II. 

PROCEDURAL HISTORY 
 
Student filed *** Complaint with TEA on July 28, 2022, alleging issues regarding discipline matters as 

well as other substantive and procedural issues. On August 1, 2022, the undersigned SEHO issued Order No. 
1: Initial Scheduling Order, which set the statutory timelines for an expedited case: August 17, 2022: Prehearing 
Conference (“PHC”); August 30, 2002: Disclosure Deadline; September 7, 2022: Due Process Hearing; and 
September 19, 2022: Decision Deadline.  

 
On July 29, 2022, Respondent filed its Notice of Appearance of Counsel and on August 8, 2022, 

Respondent filed its Ten-Day Response to Complaint, Motion to Reclassify Expedited Status of Due Process 
Hearing, Motion for Partial Dismissal, Plea to the Jurisdiction, and Status Update on Resolution Meeting. 
Respondent requested the dismissal of all claims under non-IDEA statutes and the dismissal of any issues 
occurring 
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III. 
RESOLUTION SESSION 

 
The Parties participated in the Resolution Session on August 12, 2022, but were unable to settle the 

case.  
IV. 

FINDINGS OF FACT 4 
 
1. The District is a political subdivision of the State of Texas and a duly incorporated Independent 

School District responsible for providing FAPE under IDEA and its implementing rules and 
regulations. 

 
2. Student is *** who attended *** School during *** school year, 2021-2022. Student and *** family 

have lived within the District’s boundaries since ***. 
 
3. Petitioner enrolled in the District during *** year, ***. Petitioner continued enrollment in the District 

through *** grade. [Jt33.1]  
 
4. From *** through *** grade, Petitioner excelled at school in all academic and non-academic areas: 

Petitioner earned mostly ***, with a few ***; met or exceeded the standard on all statewide 
assessments; and participated in the *** Program. Petitioner’s teachers consistently documented *** 
citizenship as “Excellent” citizenship in all areas with no record of attendance issues or discipline 
referrals. [Jt32.1-3; 13-21] 

 
5. At the beginning of *** grade, Petitioner began ***. These therapies 
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9. On November 1, 2020, *** wrote a letter to an attorney to file with the court ***. [Jt2.1-3] The letter stated 
Petitioner had been ***. [Jt2.1-2] 

 
10. Petitioner’s Parent gave the letter to teachers so that they could help her watch out for her child 

regarding concerns outside of school. [T1.206.24-25; T1.207.1-17] The letter does not express any 
concerns, needs, or recommendations related to school. [Jt2.1-3]  

 
11. On May 5, 2022, ***, diagnosed Petitioner with ***. [R45.1, 5] 6 *** did not report any concerns with 

school. [R45.3-4] 
 
12. In Fall 2021, Pyh 62, 
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student to agree to a written “no social communication” contract; and (c) asked the students to write 
apology letters to each other. 7 [Jt3.21]  

 
19. Petitioner’s Parent refused to allow Petitioner to enter into the agreement or write an apology letter. 

[Jt3.21-22]  
 
20. On ***, 2022, the school principal and Petitioner’s Parents met to address the Parents’ concerns 

regarding bullying and their disagreement with Respondent’s assigning Petitioner the *** The 
Principal stated she would investigate the situation and report back her findings. [Jt3.7] 

 
21. On ***, 2022, the alleged bully’s parent made a report to *** regarding issues with Petitioner’s 

Parents’ posting *** on Facebook.8 [Jt38.2] The officer determined that the acts reported did not 
constitute a criminal issue at that time. [Jt38.2] 

 
22. On ***, 2022, Respondent informed Petitioner’s Parents that Petitioner and a group of ***. [Jt3.10] 

On ***, 2022, Respondent informed Petitioner’s Parents that each allegation had been confirmed 
and consequences issued. [Jt3.11] 

 
23. On ***, 2022, after receiving the results of the investigation from the Principal, Petitioner’s Parents 

filed a Level One Grievance through Respondent’s School Board Policy. [Jt3.1-2] 
 
24. On ***, 2022, Petitioner participated in the ***, an extracurricular activity associated with ***. [Jt33:9] 
25. On ***, 2022, Petitioner participated in the ***, an extracurricular activity associated with ***. [Jt33:11] 
 
26. On ***, 2022, Petitioner and *** family had another encounter with the alleged bully. Petitioner’s 

family had *** before school. [Jt4.6-7] As Petitioner’s family was proceeding into the building, the 
alleged bully ***. The alleged bully *** laughing at what had just happened. [Jt4.6]  

 
27. When Petitioner arrived at school, *** informed a group of friends that *** intended to ***. [Jt4.8-9; 

R49; T2.273.1-15] When the alleged bully arrived at school, Petitioner ***. [Jt4.6-7; T2.273.16-18] In 
response, the alleged bully *** Petitioner. [Jt38.5 

 
28. On ***, 2022, the District suspended Petitioner for the remainder of ***, 2022, as well as ***, 2022. 

[Jt34.2] Petitioner complied with this disciplinary consequence. 
 
29. Also on ***, 2022, Respondent notified Petitioner’s Parents that Petitioner had been recommended 

for placement at the DAEP for violation of the Student Conduct. The placement conference was set 
to convene on ***, 2022. 

 

 
7 A “no social communication” contract required each student to cease all communication about, and to, each 
other or there would be consequences. [Jt3:21] 
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39. On ***, 2022, Petitioner filed her Request for Special Education Due Process Hearing with the Texas 

Education Agency. [Jt37.28, 32] This case was assigned to the undersigned SEHO. 
 
40. On May 17, 
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48. On ***, 2022, Respondent received the Parent’s signed Consent to Release Confidential Information 

documents for ***. [Jt17.3, 8, 11; Jt37.33] Respondent immediately requested records from *** [J17; 
Jt37.33] 

 
49. On ***, 2022, the District received records from ***. [Jt18] 
 
50. On ***, 2022, Petitioner filed a Motion to Dismiss without Prejudice involving the May 2, 2022, Request 

for Due Process Hearing. On ***, 2022, the undersigned SEHO issued a Notice of Dismissal without 
Prejudice. 

 
51. On ***, 2022, the District received records from ***. [Jt19] *** did not provide any evaluations, but 

sent her letters drafted to the school, including letters dated March 8, 2022, April 20, 2022, April 25, 
2022, and May 31, 2022. The District previously received the April 20, 2022 letter on April 21, 2022, 
and the April 25, 2022 letter on April 25, 2022. [Jt5; Jt7] The District first received the March 8, 2022 
and May 31, 2022 letters prior to June 15, 2022. [Jt19.6, 10] 

 
52. On ***, 2022, Respondent’s attorney sent an email to the Parent’s attorne
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the evaluation for July 18, 2022. [Jt27:3; Jt37.33] On July 12, 2022, the Director provided alternative 
dates for the evaluation: August 1 and 8 for the *** Evaluation. [Jt27:3; Jt37.33] 

 
60. On July 14, 2022, Respondent’s Director sent a follow-up email to Petitioner’s Parent attempting to 

confirm Monday, July 18, 2022, for the ***. [Jt27:2; Jt37.33] 
 
  61. On July 14, 2022, Petitioner’s Parent responded and agreed to have the *** 

Evaluation on Monday, July 18th at 9:00 am. [Jt27:1; Jt37.34] 
 
62. On July 18, 2022, Respondent completed the in-person portions of the *** evaluation. [Jt37.34] 
 
63. 
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A. 
CHILD FIND ISSUE 

 
 A “child with a disability” is a defined term under the IDEA. The student must meet the criteria under 
one or more of the enumerated disability classifications. 34 C.F.R. § 300.8 (a).  A child with a disability may 
qualify for special education services under more than one classification. E.M. v. Pajaro Valley Unified Sch. 
Dist., 758 F. 3d 1162(9th Cir. 2014), cert. denied, 2015 U.S. Lexis 204 (2015). Even if a student can meet the 
criteria of one or more of the disability classifications, a student must also demonstrate a need for special 
education and related services for eligibility purposes. 34 C.F.R. § 300.8 (a)(1). The determination of whether 
a student is “in need of special education” must be determined on an individual basis. Bd. of Hendrick Hudson 
Int. Sch. Dist., v. Rowley, 458 U.S. 176, 207 (1982). 
 
 The “child find” obligation is triggered when the school district has reason to suspect the student (i) 
has a disability; and (ii) the student is in need of special education services. 34 C.F.R. §§ 300.8 (a) (1); 
300.111 (a) (c) (1); Goliad Ind. Sch. Dist., 32 IDELR 134 (SEA Tex. 2000). Not every student who struggles 
in school requires an evaluation for special education. Alvin Ind. Sch. Dist. v. A.D., 503 F. 3d 378, 384 (5



FINAL DECISION OF THE SPECIAL EDUCATION HEARING OFFICER 
***, 



FINAL DECISION OF THE SPECIAL EDUCATION HEARING OFFICER 
***, b/n/f ***, v. Henderson Independent School District (302-SE-0722)  
Page 15 

 *** testified that the April 8, 2022, incident, when Petitioner ***, appeared to affect Petitioner as *** 
began demonstrating behavior that would not be typical of a general education student and that, combined 
with records indicating struggles with ***, could trigger a special education referral. [T1.103.23-25; T1.104.1-
10] Ms. Cannefax stated she identified a significant change in Petitioner’s *** after April 13, 2022, when 
Petitioner was assigned ***. [T2.260.2-10] *** stated that Petitioner was unable to *** due to the increased 
symptoms of *** difficulties. [Jt19.6] *** indicated that Petitioner’s placement at *** posed a direct and 
substantial risk of harm to Petitioner. 
 
4. Respondent’s “Child Find” Obligation Was Satisfied on April 22, 2022: 
 
 Once Respondent’s “child find” obligation was triggered, Respondent immediately started the FIE 
process. On ***, 2022, Respondent sent consent forms to the Parents for their execution. Respondent began 
assembling the evaluators and ascertaining the areas of needed evaluation. Between the ***, 2022, incident 
and the instigation of the FIE, only three weeks had passed. 
 
5. Respondent Did Not Unreasonably Delay the FIE Process: 

 The incident giving rise to Petitioner’s Parents occurred on April 8, 2022. On April 13, 2022, 
Respondent assigned Petitioner to the ***. Within fourteen days of the ***, 2022, incident, Respondent 
began the evaluation process. The delay between ***, 2022, or ***, 2022, and ***, 2022 is reasonable.  

 
B. 

FAPE Issues: 
 

 IDEA defines FAPE as special education and related services that (1) are provided at public expense, 
(2) meet the standards of the state education agency, (3) include an appropriate preschool, elementary 
school, or secondary school education in the State involved, and (4) are provided in conformity with an IEP 
that meets the requirements of 34 C.F.R.§§300.320-324.  
 
1. Petitioner’s FAPE Issues are Premature: 
  
 In 1997, the Fifth Circuit established a four-factor test to determine whether a school district’s IEP is 
reasonably calculated to provide a meaningful educational benefit under the IDEA: (1) Is the program 
individualized on the basis of the student’s assessment and performance?; (2) Is the program administered 
in the LRE?; (3) Are the services provided in a coordinated and collaborative manner by the key 
stakeholders?; and (4) Does the student demonstrate both positive academic and nonacademic benefits? 
Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 249 (5th Cir. 1997). These factors were re-
affirmed by the Fifth Circuit as appropriate under, and consistent with, Endrew F. E.R. v. Spring Branch Indep. 
Sch. Dist., 909 F.3d 754, 765 (5th Cir. 2018).  
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Petitioner’s filing of the current Complaint on July 28, 2022. This Complaint contained a request for numerous 
additional assessments, which in turn meant more time for completion.  
 
 The SEHO has no information regarding whether Petitioner’s program is administered in the LRE. In 
fact, Petitioner has enjoyed education in the general education setting where she received *** academic 
services. Once Petitioner’s FIE is completed and her ARDC develops her program and placement, this 
Michael F. factor can be utilized to determine if Petitioner’s placement is in the LRE. 
 
 The SEHO has no information regarding whether Petitioner’s services are provided in a coordinated 
and collaborative manner by the key stakeholders. Again, there is no evidence as to how Petitioner’s special 
education services are provided because no special education services have been developed. 
 
 The SEHO has no information regarding whether, under Petitioner’s special education program, she 
demonstrates positive academic and nonacademic benefits. To the contrary, the record is replete with 
evidence of Petitioner’s current academic and nonacademic benefits. Petitioner has always maintained 
excellent grades, even in the *** academic classes. Petitioner likewise continues to demonstrate involvement 
in extracurricular activities such as the *** and ***, associated with ***. [Jt33.4-5]. In essence, until Petitioner’s 
ARDC develops *** special education program, no academic and nonacademic benefits can be ascertained. 
 
 Clearly, Petitioner’s FAPE issues were premature. 
 

C. 
MANIFEST D
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VI. 
CONCLUSIONS OF LAW 

 
1. HISD is a local education agency responsible for complying with IDEA. 20 USC § 1400 et. seq. 
 
2. Petitioner bears the burden of proof on all issues raised under IDEA at the due process level. 

Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528, 535-537 (2005). IDEA creates a presumption that a 
school district’s decisions made pursuant to the IDEA are appropriate and that the party challenging 
the decisions bears the burden of proof at all times. 

 
3. Petitioner failed to prove that Respondent violated its “child find.” IDEA 34 C.F.R. § 300.111; 19 TEX. 

ADMIN. C
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