DOCKET NO. 056-SE-1018

STUDENT, B/N/F PARENT AND § BEFORE A SPECIAL EDUCATION
PARENT, 8§
Petitioner 8§
8§
2 § HEARING OFFICER FOR
8§
SWEETWATER INDEPENDENT 8§
SCHOOL DISTRICT, §
Respondent § THE STATE OF TEXAS

DECISION OF THE HEARING OFFICER

. PROCEDURAL HISTORY

Studentby Student’snext friendsParentand Parent(collectively, Petitioner or Student)
broughtthis action against thBweetwateindependent School DistricReéspondent or District)
under the Individuals with Disabilities Educatigwet (IDEA), 20 U.S.C. 8§ 1400 et se@nd its
implementing state and federal regulatioRetitiorerrequestd a due process hearing©ctober

31, 2018 with otice isued by the Texas Education Agency the same day.

The main issue in this case is whether the District denied Student a free, appropriate public
education (FAPEDy failing to develop an appropriate Individualized Education Program (IEP)
reasonably calculated to enable Studémt make progress in light of Studentimique

circumstances.

The hearing officer concludes Studen&sds for the 20172018 and 2012019 school
years were reasonably calculated to en8ilelento make progress imght of Student’sunique
circumstances and Studemas not denied a free, appropriate public education.

A. Continuances

One continuance was granted and the decision due date was extended twice. The hearing
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was continued to January 23; 2019 and the decision due datéemded to February 27, 2019
(Order No 2). A second extension of the decision due date was grangdetthe parties an
opportunity to submit written closing arguments (Order No. 7)

B. Legal Representatives

Studentwas
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II. DUE PROCESS HEARING

The due process hearing was conducted in pemsdanuary 225, 2019 and reconvened
by telephone on January 31, 2019 to hear testimony drpneviously unavailable witness. The

hearing was recorded and transcribed by a certified court reporter.

Petitionemwasrepresented by Petitionet&gal counseDevin Fletcher Student’s parents,
*** and *** attended the hearing. Respondent wgwesented by its legal counsklolly
Wardell with the assistance of @munsel Amy Foster. *** Director of Special Education for

the District, was the party representative.

. ISSUES
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FAPE Whether the District failed to consider and implement its own recommendations from
Student’s October 2016 Full and Individual Evaluation (Filluding oneon one instruction.

FAPE Whether the District failed to recommend and provide appropriate related services for
Student to meet Studenspecific learning needs.

FAPE Whether the District failed to appropriately address Student’s academic needs by not
recommending or providing appropriate resedrabed teaching methodologies.

FAPE Whether the District failed to convene an Admission, Review, and Dismissal (ARD)
Committee meeting to address bullying of Student.

PLACEMENT: Whether the District failed to educate Student in the least restrictive environment.

PROCEDURAL Whether the District failed to allow meaningful parental participation in the
decisionmaking process regarding the provision of FAPE to Student by failing to:

a. Provide Student’'s parentgth compliant Prior Written NoticdWN);

b. Provide timely and adequate progress reports to Stugmrests;

c. Conduct appropriate, comprehensive, and timely evaluations of Student; and

d. Provide an Independent Educational Evaluation (IEE) for occupational t{@#&pgnd a

Functional Behavioral Assessment (FB&)d impermissibly cgpng the parents’ IEE
request and farg to provide a truly independent evaluation.
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1.

2.

3.

Petitioner seeks the following items of relief:

A finding Student was denied a éeappropriate public education.

An order for an IEE at District expense in all areas of suspected disability and need by an
independent, qualified provider.

An order directing Student's ARD Committee to convene and develop a new IEP for
Student that is ambitious in light of Studentisique circumstances and:

a.

Accurately reflects Student’s present levels of academic achievement and functional
performance;

Includes appropriate goals and sHerm objectives that addrestu8ent’s academic
and behavioral needs;

Includes appropriate related services, including speech therapy, social skills,
occupational therapy, counseling, and a one on one aide;

Identifies appropriate teaching methodologies that will be used to adduekenSt
academic needs;

Identifies appropriate behavior methodologies and includes a plan to implement
positive behavioral methodologies;

Includes parent training to support implementation of the #8H;
Provides services in Student’s least restricimgironment; or

In the alterative, if the District is unable to provide the above, placement in a private or
non-public day school at District expense.

Compensatory services, including services Student was entitled to but did not receive,
including anyacademic, social skills, or other services determined necessary by the IEE.

Reimbursement and/or funding for costs incurred by Student’s parents for evaluations,
tutoring, and mileage.

6. Any additional relief deemed appropriate by the hearing officer.
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V. FINDINGS OF FACT

1. Student is ***yeass old andin *** grade. Students eligible for special education as a
student with **and***. 1 Studentives with Student'parents in SweetwateFexasand
enjoys *** 2

2. Studentwas initially referred for aspecial educatiorevaluationdue to a possible
speecHAnguage delay. An FIE dated May ***
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13.

14.

15.

16.

instruction twotimes per week. Instruction would be in small groups or one oi’one.

Student has good attendance and attends school regularly. Stasiemt even disposition
generallyandis a happy kid® Student’ssocial skills are a strengind Studentenjoys
being aroundtudent’speers, is personable, and has many friéfds.

Student has good behavior at schaolderstands classroom rules, and follows school rules.
Studentworks hard and antsto learn Studentunderstands oral directiomasdfollows
teacher directive® Studenhas never had a disciplinary referrakaspensiol! Student
requiresslightly more redirection, but Studenbshavioris consistent with ***22 Student
achieved a year end score of *#uring the 20172018 school year. ***3 Student’s
behavior does not impede Studeré¢arning or that of other@nd Studentdid not require

a Behavior Intervention Plafi.

The District uses ***o assesscademic strengtrend weaknessemd measuraeading
abilitiesfor all studentsThe program generates graphs and a scaled score for each reading
domain,allowing for evaluation of progress over time. *f&sultsare onalata point used

to form Student’'s PLAAFPs and track overall reading progfess.

October 201%nd May 2016 *** testing in @erall Readingshowed agrade equivalent of
**x 26 1n May 2017, the fall semester of Studerits, Studentwasmoderately below
grade levelperforming at a grade equivalent of the ****#_Results from January 2018
and May 2018 testingeveala grade equivalent of the *****?28 The ups and downs in
Student’'s*** scores are to be expected and stem f&dndent’'sshortterm memory and
long
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23.  Studentrequiredspeech therapy in a smaltogip setting and would otherwiseceive
instruction in a combination of the general education and resalassrooms Student’s
presencen the general education classrodid notinterfere with the learning of others.
Student’'sSchedule of Servicesalled for 303minutesper day in the general education
classroom and 80 minutes of instruction in Reading and Math in the general education
classroom, o#0 minutedaily in each subject. Studembuld also receivepeechherapy
for 30 minutes twice a week.

24. The District uses ***Diagnostic software to establish academic benchmarks for all
student$! Student'sMlath*** testingin September 201 2arly inStudent’'s***, yielded
a scaled score 6f*, in the *** percentileas compared to same age peers natiofallg
anOctober 2017 **Readingtest,Student'sOral Reading Fluency score of *fevealed
Studentwould likely be unable to read any grade level text. ***These scores indicate
Student had only aemerging understaiing ***.

25.  Student’s IEBcall for Student'parents to receive progress reports when report cards are
issued ***, 4 The District uses softwar® generate progress reports, so a given report
may reflectboththe most recent **period and previous **frading intervals Some data
on a pogress repovill therefore reflect prior goal®®

26.  Progress is reported in a percentage and reflects Student’s accuracy for the goal at the time
it is reported.Progress on a goal is tracked in a session where the goal is workedlran.
reportsincluded a Progress Codaefcentage of progresswards achieving goal), yes/no
check boxes indicating whether sufficient progress was being made, whether further action
was needed, and a space for general commeérntsdividual speechgoalsweretargeted
every other session. Session documentation and participation detbrtuent’s
percentage of goal achieveméft.

27.  Student’s first progress report aftexginning*** is dated October ***, 2017and reflects
progress on the goals established in Jan2@17
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28.

29.

30.

*** | n Math Studentdemonstrated**% masteryin achieving thegoal of reading,
writing, and ***,4°

Student’'sNovember *** 2017 progress reporeflects *** % progress in achieving
Student’dunctional goal***% progress in Student'&nglish Language Arts and Reading
goal and **% masteryof Student'sMath goal®® The December *** 2017 progress
reportreflected mastery of Studenfainctional and English Language Arts and Reading
goals. Student demonstrateti% mastery of Student'goalin Math>?

The District providedoftware generated progress reports on StudSpgect* and***

goak. Feech specific progress reports were prepared on the following dates: October ***,
2017;November *** 2019; December ***2017; February ***, 2018; April ***, 2018;

May *** 2018; September *** 2018; November ***, 2018; November *** 2018.

Studentwas in the fall semester of *** gradehen theARD Committee convened for
Student’'sannual reviewon December *** 20172® Student’sparentexpressed concern
aboutStudent’sreadingabilities >*
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minutes twice a week. During the 202819 school gar August ***, 2018 — December
**x2018) Student would receive instruction in the general educaiassroonfor 263
minutes per day, with 40 minutes of instruction each in Math, Language Arts, and Reading
in the resource settingStudentwould continue to receive Speech Therapy for 30 minutes
per day twice a wee®

40. The District provided Student’s parents PWhitedDecember *** 2017that reflected
Student’s annual ARD Committee meeting was held to review Studemntisal progress
and the option of dismissing Studdrdm special education was rejedt The District
consideredStudent’'s FIE, parentand teacherninformation, observations, and health
information in makinganyproposals or refusafé

41. ** data from January 20l&hd May 2018ound Student was at significant risk of not
meeting grade level expectations in Overall Readiitt) a grade equivalent of ***,
Student achieved Ability Index scaref *** and ***, respectively (*** percentile).%®

42. In*** Math tess in January 201&nd May 2018, Student receivethkedscoresof ***
and***  respectivelyplacingStudentin the *** and then ***percentileas compared to
same age peers nationally. Both scores reflectead® @quivalent of ***pr performance
comparable to an average *** gradster the start of the school year. Tlegentages of
mastery of skills were** ( kRO KRKOf ); Kk ( *hKRQf | FRKOf ); and *** (***% , ***)_ 66

43. In a** Readingtest in January 2018 Student’s skill set scores indicated Stwesrit*
with a scaled score between *&nd***. Student’s estimated Oral Reading Fluency
(words correct per minute) was **1n a *** Reading ¢stin May 2018, Student’s skill set
scores indicated Studemtas a *** Reademwith a scaled score between *&nd ***.
Student’'sestimated Oral Reading Fluency (words correct per minutej*vas

44.  Studentachieved the followingug-domain scores the January 2018 and May 2018 ***
tests, respectively***. ®” These scores reflect improvement acrossi@hains By the
end of Student'$** grade year, Student was a **%8

45. A *** Diagnostic Reading Report of testing in October 2017, January 2018, and May 2018
reflects progress in each dom&in.

63 R. Ex. 11 at 15.

64 R. Ex. 11 at 20.

85 pP.Ex. 3at %, 67; R. Ex. 12 at 187, 1819.
66 P.Ex. 2 at 3, 4; R. Ex. 12 at 23, 24.

87 P.Ex. 2 at 1, 2; R. Ex. 12 at 21, 22.

8 Tr. at 416.

8 R. Ex. 14 at 30; Tr. at 43&39.
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at the meeting® Thefamily’s advocateand the District’s attornegttended®® Student’s
goals in Math, English Language Arésxd Readingvere modified anevork samples were
added as a methaf evaluating progresat parental reque8t. Student’sfather reportd
Student wants to *** and the family is encouiragStudento achieve that go&F.

51. Student was evaluated **4t parental expense. The evaluation foGtadentwas ***
years behind Studentseers in reading. Studenpsrents shared thCID 64 >>B[0.9.4 03Tj -0.i0 p09
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56.

The District furtherdeclined to treathe August 2018 ARD Committee meeting as
Student’'sannual review becausewtas not dudor four months The District agreed to
consider therequest for anEE, but noted ithad notyet conductedan OT evaluation
because datdid notsuggest Student requir€l. Studentalso did not exhibibehavioral
concerns™* that would suggest an FBA was eded

The PWN declined to move Student to a setintained classroom for Science and Social
Studiesgiven the steadyprogress on Studenti®adinggoalsand ability to access the

curriculum with supports and accommodatiorSpecific concernsncluded decreased

access to the full range of curriculureducededucational opportunities with nondisabled
peersandlimiting exposure to typically developing peers for language development. The
District again offered to conduah updated FIE]TJ -0.004 Tc 0.Tc 0.Th4 T1(ur)3(e).Tc Opan</MCIL
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61. Independent examiner qualifications were provided to the pawsehitsh includeda 100
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evaluator
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71.

use simulated mental imagery to solve problems, Student scored(hower Extreme
rangg. Each score, with the exception of Fluid Reasoning, reflacrmative
weaknesses®

Student was administered the KaaimTest of Educational Achievement, Third Edition
(KTEA-3), an assessment atademic ability.In Math Concepts and Application, which
entailsapplying math principles to real life situatiorfStudentscored™* (Low range) In
*** or basic reading skik, Studentscored
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82.

83.

84.

85.

86.

*k%k

In Math, Studentould ***. ***,

Student responded to teacher diredivequired some cues to stay on task, and completed
Student'swork. Studendid not require behavial or functionalgoak. Studentvas able

to access the grade level TEKS in Science and Social Studies in the general education
classroonwith accommodations. Goals in each subject wlereloped.Student’s Math

goal was revised to ***28 The meeting was adjourned pending tsults of the IEE?®

Student can ******_ Studenknows***. Studentworks on *** a researcivased reading
programevery day*® Student can **3! Since the beginning of the 202819 school
year, Studenhas learned to ***, Student has progressed from**®#,

Studenthas made slow progressademically ands progressing at a slower rate than
Student’'speers due tdtudent’sdisabilities®® Even with several different teaching
methods,***. 3% Fluctuations in progress and skills are common for a student with
disabilities like Studentlt is expected Studentill score lower on academic testitigan
Student’s nondisabled peers and Studentlevel of academicperformance is
commensurate wittudent’sFull ScalelQ. Even ntensive instruction would not close
the gaps between Student and Studemdisdisabled peersNo type of instruction @an
remedy Student’sr*, 135

Student has maddow, yet tangible progress in speegarticularly with***. Student’s
speech is now ***, Student'speech is impacted by Studerits andrepetition is needed
to master goal$*® Studentcontinues to struggle with certain ***. Studems almost
mastered™*. At the January 2018nnual ARD Committee meeting, Student’s sphee
goal was updated to require **&6* andthe ARD Committee hopsStudentwill reach

or surpass this by the end of the annual period as this skill becoaressolidified in
Student’sspeechStrategies usedithh Student byDistrict speech related service personnel
are based on peegviewed researchk?’

128 R

129 R

130 Tr,
181 Tp,
132 Tr,
138 Tr,
134 Tr,
135 Tr,
136 Tr,

137 Tr.

Ex. 14 at 4, 8; Tr. at 668B5.

EX. 14 at 22; Tr. at 153.

at 296, 64849, 650, 676.

at 658.

at 465, 686.

at 98, 419.

at411.

at 99100, 127, 613%H14.

at 351352, 357, 36667, 370, 381.
at 356, 37376.
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87. The District inquired about parental concerns. Studgratent or parentattended and
participatel in ARD Committee meetings and were given opportunities to ask questions
and did so The District providd the parents drafts of documents at meett&s.

88.  Student’s parent recalls her *f&porting incidents of bullying at school$udentas early
as D141 The principal he tthe ent
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VI. STATUTE OF LIMITATIONS

Under the IDEA, a parent may file a due process complaint on any matter relating to the
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A. Duty to Provide a Free Appropriate Public Education

Students with disabilities are entitled teAPEthatprovidesspecial education and related
services designed to meet their unique needs and prepare them for further education, employment,
and independent living. 20 U.S.8.1400(d). The District mustprovide a FAPE to all children
with disabilities residing within its jurisdiction betwe#me ages of threandtwenty-one 34
C.F.R. 8§ 300.101(a); Tex. Educ. Code § 12.012(a)(3). The District must provide these students
specially designed, personalized instruction with sufficient support services to meet their unique
needs in order to receive an educational benefit. Instruction and services must be at public expense
and comport with the IEP developed by the Student's ARDi@ittee. 20 U.S.C. § 1401(9); Bd.
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D. Individualized Education Program Requirements

In developing an IEP for a student with a disability, the ARD Committee must consider his
or herstrengths, parental concerns for enhancing the student’s education, results of the most recent
evaluation data, and academic, developmental, and functiom. n&estudent’s IEP must include
a statement of PLAAFR&cluding how a student’s disability affects his or her involvement and
progress in the general education curriculum. 34 C.F.R. 300.320(a)(1)(i). For students whose
behavior impedes his or her tamg or thatof others, the IEP must also consider positive

behavioral interventions and supports and other beha
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The District evaluates academic proficienoy &ll students with ***
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X The nonacademic benefits of regular classroom placement;

X The overall experience in the mainstreamed environment balancing the benefits of regular
education and special education to the student; and

X The effect of the student’s presence on the regular class, specifically whether the student’s
behavior so disruptive in the regular classroom that the education of the other students is
significantly impaired and whether the student requires so muchattéme needs of other
students will be ignoredld. at 104849.

No single factor in this noexhaustive list is dispositive. ldt 1048. The analysis must
be an individualized, fagdpecific inquiry and requires careful examination of the nature and
severity of the student’s disabilities, his or her needs and abilities, and the school district’'s response
to those needdd. The issue of whether the IEP was provided in the least restrictive environment
is a relevant factor in making the overall detaration whether the school district's program
provided the student FAPE. Daniel R.&4 F.2d
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In
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education and improvement in every academic andagademic area is not required to receive

an educational benefit. The issue is not whether the school district could have done more, but
whether the student received an educational benefit. Houston Ind. Sch. Dist, 83%.P. 2d

576, 590 (5th Cir2009). Whether a student demonstrates positive acadand noracademic
benefits is bne of the most dical facbrs in this analysis





http://www.gao.gov/assets/600/591202.pdf
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Petitionels procedural allegations are as follow&’hether the District failed to allow
meaningful parental participation in the decisioaking process regarding the provision of FAPE

to Student by failing to:

a. Provide Student’s parents with compliaWR;
b. Provide timely and adequate progress reports to Stugenresits;
c. Conduct appropriate, comprehensive, and timely evaluations of Student; and

d. Provide anlEE in OT and a FBA andimpermissibly cap the parents’ IEE request and
failed to provide a truly independent evaluation.

To prevail, Petitioner must show these procedural violations significantly impeded parental
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including amore restrictive placement, bagreed to consider the request for an IEE in PWN
providedon August ***, 2018. PWN provided on August ***, 201ahd September ***, 2018
confirmedrefusal of several parentadquests and agreement to an IEE in the areas of cognitive

and achievement testing

The notices served as written communication to Student’s parents of the District’s
proposalsand refusals regarding their ***special education program. The notices were provided
contemporaneolis with annual ARD Committee meetings and at other junctures where parental
requests were accepted or refused as the regulations refjbageDistrict met its obligation as to
PWN.

2. Progress Reports

Petitioner did not me&etitioner'sourden of proving the District violated parental procedural
rights under the IDEAy failing to provide timely and adequate progress repétesiodic reports to
parens of students with disabilitiesn the progredse or she is makingn his or her goals are required
under IDEA, such as through the use of quarterly reports, other periodic,repoatscurreny with
report cards. 34 C.F.R. 8 300.320(a)(3)(ii).

The District provided Student’s parents software generated progress reports in each subject
or other area, including speech, where Stutadta goal every *** weeks concurrent with reports
cards as required by StudentSP. The reports reflected the percentage of mastery toward a

particular goal on the date the reportisgared. There is no evidence Student’s
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The District imposea 100 mile geographicamit on independent evaluators to facilitate
studentobservation and ARD Committee participation. The District will exceedirtfitation if
there are no available providers within the geographical limitation. VBhilgent'sparentamay
have preferred an evaluator from outside the 100 mile limit or one with other qualifications,
numerous qualified providers were availablethe area, rendering the geographical limitation
reasonable. Letter to Bluh@ll LRP 7086 (OSEP 1980). Studsmtarents alsdid not prove
Studenthas unusual behavior or other disability that would necessitate an exception to the
District’s IEE criteria. Letter to Parkef04 LRP 30069 (OSERS 2004).

The District never conducted an G8valuation of Student because Studdiat not
demonstrate an academmeedfor OT. At school, Student is able to **Studentis independent
in Student’'spersonal care needStudendemonstrates™ hasgood spatial awareness. Student
is able to access the curriculum with Studentisrent fine motor skills and does not otherwise
demonstree deficits insensory processing, fine motor visual motor skills impeded Student’s

academics.

The District has also never conducted an FBA of Stubecdusestudent’sbehavior did
not warrant one. Student has good behavior in school and has never been disciplined or suspended.
Studentonsistently achieves Hignarks in the area of Conduct. There was no evidence Student’s

behavior interferes with Studentearning.

Not only did Student not show a need éther an OT evaluation or FBAhe District has
not first conducted evaluations in those areas with which the parent can disagree. The parental
request for IEEs in OT and behavare therefore not rip&g4 C.F.R. 8 300.50B§(1). Because
the District granted the parental request for an IEEcémnitive and achievement testing, the
District did rot need to sue Student's parents to defend italuation. 34 C.F.R.
§ 300.502(b)(2)().
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VII'l. CONCLUSIONS OF LAW

1. Petitioner did not meet Petitionebsirden of proof as the party challenging a student’s IEP
and educational placement. SchafféMeast 546 U.S. 49 (2005).

2. Student was provided a FARIEring the relevant time periodEPs for the 2012018 and
20182019 school years weappropriately ambitious and reasonably calculated to meet
Student’sneeds in light of Student’'snique circumtances. Bd. of Educ. of Hendrick
Hudson Cent. Sch. Dist. v. Rowld$8 U.S. 176 (1982); Endrew F. v. Douglas Cnty. Sch.
Dist., 137 S. Ct. 988 (2017).

3. The District did not violate parentatocedural rights under the IDEA as to PYyikbgress
reports, or an IEEin areas previously unassessed by the DistricB4 C.F.R.
§300.513(a)(2)(ii).

4. The District conducted timely and comprehensive evaluations of Student as required under
the IDEA. 34 C.F.R. 8§ 300.304.

IX. ORDERS

Basedupon the foregoing findings of fact and conclusions of Retitioner’s requests for
relief are DENIED.

SIGNED April 1, 2019.

X. NOTICE TO PARTIES

The Decision of the Hearing Officer in this cause is a final and appealable order. Any party
aggrieved by the findings and decisions made by the hearing officer may bring a civil action with
respect to the issues presented at the due process hearing in any state court of competent
jurisdiction or in a distat court of the United States. 20. U.S.C. § 1415(i)(2)Té&@ Admin.

Code Sec. 89.1185(n).
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