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Issues for the Expedited Hearing

. Whether the district had knowledge that the student was a child with a disability eligible for special
education and related services prior to a disciplinary action taken by the district against the student
on *** 2021?

. Whether the district failed to comply with the procedural safeguards requirements under the IDEA
related to Prior Written Notice or Notice of Procedural Safeguards, and if so, whether any
procedural violations under IDEA resulted in the student being denied a Free Appropriate Public
Education (FAPE)?

. Whether the behavior of the student on ***, 2021, was a manifestation of the student’s disability?

. Whether the behavior of the student on ***, 2021, was the direct result of the district’s failure to




Intervention Plan (BIP) for the student, based upon the findings and recommendations of the
FBA.

Findings of Fact

. The student is***-year-old who resides with Student’s parents within the geographical boundaries
of the district. Prior to assignment at the district’s Disciplinary Alternative Education Program

(DAEP), the student attended *** *** g *** gchool in the district.
. The student is currently not receiving special education and related services.

. A neuropsychological evaluation of the student was performed in March 2019 by *** (“***”),
The student received several diagnoses, including ADHD-Inattentive Presentation, *** Disorder,
Other *** Disorder, Social Communication Disorder, and ***. The assessment was completed in
March 2019 and provided to the district in November 2020. (J-1:10) (TR 21: 24.-25) (J-5:1)

The *** evaluation listed the following DSM-V DIAGNOSES:

a. DSM-V-F90.0 ADHD, Inattentive Presentation
b. DSM-V-R41.9 *** Disorder (difficulties with set shifting/cognitive flexibility)
c. DSM-VF88 Other ***


https://DSM-V-F43.23
https://DSM-V-F80.89




13. In the 2021-22 school year the student attended *** as part of the campus’ *** program. (J-16:
23)

14. The student’s Section 504 committee met on November ***, 2021, to revise the student’s Section
504 plan. Teachers noted the student likes to push boundaries, is easily annoyed and irritated,
speaks out in class often, and needs reminders to stay on task. The committee developed
accommodations for staying on task and providing access to a break when the student became
frustrated. (J-6:1-2)

15. Before the ***, 2021 disciplinary incident, the student was doing well academically, behaviorally,
and socially. Student was earning all As and Bs in Student’s classes, including *** classes. Student
was also enrolled in ***, called “***.” Student’s *** teacher, *** (“***”), testified that Student
was meeting academic standards for Student’s grade level, that she did not have any concerns
about Student’s behavior or social skills, and did not report that she believed Student needed
services and supports beyond those available in the general education curriculum. (TR 235:14-24;
TR 563:5-22; TR 567:6-13)

16. The district took no action to initiate a Full and Individual Evaluation (FIE) of the student until
after the parent filed for due process hearing in January 2022. The district denied having any
knowledge of the *** private evaluation until the disciplinary incident of ***, 2021 when the
district informed the parent that the evaluation had been in the district’s possession but had been
archived. (TR 32:13-14; TR 226-4-10; TR 227:22-24; TR 356: 11-17; TR 442: 2-7)

17. On December *** 2021, the district’s superintendent 93c 0.0v44 (s)9 0.13 Twn (i2)4 (r)-7 (c)4 (ho-5 /



19. On that same day, ***.” The student confirmed making the statement. (J-10:1-2)

20. The ***. The *** campus principal, *** (“***”), testified that ***. Counselor *** (“***”) also
testified that other students expressed worry or concern as a result of the student’s statement. (TR
401:2-10; 429:18-430:21; 474:2-12)

21. *** determined that the student’s statement violated the district’s Code of Conduct. She
recommended that the student be placed in the DAEP for 75 days. At the time of the
recommendation, the student had passed all Student’s classes at the end of the Fall 2021 semester.
(J-11:2; J-12:1)

22. After the incident, the student’s parent requested a special education evaluation of Student. The
campus counselor copied the campus Lead Licensed Specialist in School Psychology (“LSSP”) on
an email to coordinate obtaining consent for an evaluation. The parent signed consent for the



27. The committee reviewed information from *** (*“***) and ***, two of the student’s teachers that

attended the meeting. *** stated she has not had any concerns with the student in the classroom.
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At the time of the disciplinary incident the student was not receiving special education services. Thus,
the MDR committee did not have a completed school-based evaluation or an IEP to review. In
circumstances such as these, the Office of Special Education Programs advises not to delay the MDR to

complete the initial evaluation.

[1]t would still be possible for the LEA to convene a group of knowledgeable persons, as
determined by the parent and the LEA, who would be able to conduct the MDR even before
the LEA has made its eligibility determination, if the LEA cannot conduct the evaluation
before the MDR. The group would likely consider the information that served as the LEA’s
basis of knowledge that the child may be a child with a disability under IDEA, such as
concerns expressed by a parent, a teacher or other LEA personnel about a pattern of
behavior demonstrated by the child. Based upon its review and consideration of the
available information, the group would determine whether the conduct in question was
caused by, or had a direct and substantial relationship to the child’s suspected disability.
There is nothing in IDEA that would prevent the LEA from conducting the MDR in
connection with its evaluation and eligibility determination, so long as the MDR is
conducted within 10 school days of the decision to change the student’s placement due to
a violation of a student code of conduct.

Letter to Nathan, 73 IDELR 240 (OSEP 2019).

The district followed this OSEP advice. After conducting a Section 504 MDR, it convened another
MDR under IDEA. The IDEA MDR committee reviewed all information in the student’s file, including
the *** private evaluation. It considered statements from the student’s pediatrician and from the father of
a friend of the student. It reviewed prior discipline of the student and considered input from the MDR
committee members about Student’s behavior. And when the parent requested another meeting, the district
collected evaluation data and presented this information at the second MDR meeting.

In this instance, Petitioner was not entitled to a reconvened MDR meeting. It is true that typically, a
disagreement in an ARD, or as in this case, an MDR committee meeting requires the parties to schedule
a reconvened meeting to consider alternatives, gather additional data, prepare further documentation,
and/or obtain additional resource persons who may assist in enabling the committee to reach mutual
agreement. 19 Tex. Admin. Code § 89.1050(g)(2). However, the Commissioner’s Rules also state the
“opportunity to recess and reconvene is not required when the student’s presence on the campus presents
a danger of physical harm to the student or others or when the student has committed an expellable offense
or an offense that may lead to a placement in a disciplinary alternative education program.” Id. 8






The student’s pediatrician, Dr. ***, testified that he was not aware of any behaviors of the student
inside or outside of school that would relate to this specific incident. In addition, ***, Petitioner’s expert
in child psychology, testified that she did not see any behaviors in the record that are similar to
commenting or joking about ***. She said, “Nor do I think that this has been a pattern.” And *** testified

that as a LSSP,










that of Student’s peers, and who has friends and overall positive relationships with Student’s teachers and
classmates. The student’s few disciplinary incidents are insufficient to establish a need for special

education and related services.

Accordingly,



Order

Based on the foregoing findings of fact and conclusions of law, IT IS HEREBY ORDERED that all
relief sought by Petitioner is DENIED.

SIGNED on April , 2022.

Sandy Lowe
Special Education Hearing Officer
For the State of Texas
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