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FINALDECISION OF THE SPECIAL EDUCATION HEARING OFFICER

l.
STATEMENT OF THE CASE

OnFebruary 28, 2032udenb/n/Parent(Petitionéior “Studetfiled a Complaint with the Texas
Education AgentVHA) againdtiooks kependent School DistRegpondentr “Distrigf'requesting
an impartial Due Process Hearing, pursuant to the Individuals with Disabilities Education Improvement
2004 {DEA). OnFebruary 28, 20dEA assigned this matter to me as thedi®pacial Education
Hearing Offic€SEHO”)




4, Respondent failed to complete Petitioner’s FIE in a timely manner insummer 2022.
B. PETITIONER’'S REQUESTED RELIEF:

Petitioneinitiallyrequesteca thorough evaluation in all areas of suspected disabilities and
compensatory services to address dyslegi#ioner'€losing Argument, Petitioner added the following
requested relief:

1. Reimbursement for Petitiopasisand futudgslexigherapies;

2. Training for Respondent’s Staff regarding Child find obligations, training on the differenc
between Section 504 and IDEA and dyslexia and related disorders;

3. Education for Staff on all of OSEP’s guidance within the pastédelyepdyslexia
issues in Texas;

4, Production of Petitioner’'s complete educational file; and
5. Any other relief deemed appropriate by the Hearing Officer.
RESPONDENT’S ISSBR® AFRMATIVE DEFENSE:

1. Respondemtsserted that Petitioner’s issues replicate those dlauen Gwmnplaint,
which the undersigned SEHO disnaisded;

2. Respondent asserted theyeaestatute of limitations as an affirmative éefense.

Il.
PROCEDURAL HISTORY

Student filed Studer@smplaint with TEA on February 28, 2022, alleging issues regarding
Respondent’s failure to comply with its affirmative Child Find gwbviaruh tbespecial education
services. On March 1, 2022, the undersigned SEHO issued Order No. 1: Initial Scheduling Order, whi
the applicable deadlines related to the Resolution Period and the Due Process Hearing: April 5, 2C
Prehearing Conference (“PHC”); April 13)BaRk&ure Deadline; April 25, 2D@@ Process

OnApril 6, 2022, tiRartis convened the PHC. In attendance were the follovanty* (1) M
Petitioner’s Parent; (2) Ms. Daphne Corder, Petitioner’'s Advocate; (3) Mr. John R. Mercy, Respondent’s Ct
(4)the undersigned Hearing OfficeB) ainel ¢ourt reporter, who made a record of the telephone conference.
The Parties clarified the issugb@nelquested relief; Petitioner’s Parent agreed veriiervidensent to
allonRespondemd conduct an FIE in all areas of suspected disability; and the Parties jointly requested

2 Based upon new allegations in summer 2022, and with RegpoadaBestioner addthis issue.

8 At the time of Petitioner’s filing, tyeam®tatute of Limitations in Texas was in place. On Sep&imber 1,
Texas adopted a tyear Statute of Limitations, which does not apply to this cse /ASpe@®®EE89.1151(c).

The SEHO determined that Petitioner’s timeline for all issues accrued on February 28, 2021.
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continuance of the Due Process Hearing and attendant deadlines to accommodate the time requir
complete the FIE and allow an Admission, Review, and Dismissal Committee (“ARDC”) to convene
review the evaluations. Finding good cause for the requested continuances, the undersigned grante
requests and on April 18, 2022, the undersigned issued Order No. 2, which continued the Disclosure De
to June 22, 2022; the Due Process Hearing to June 30, 2022; and the Decision Deadline to July 15, 2(

On May 13, 2022, Respondent’s counsel filed a request a for the continuance of the June 30, 2
hearingnd attendant deadlines on the grounds that a federal case presented an obstablétjo counsel’s
to proceed with the hearing as scheduled. Finding good cause, the undersigned granted the continuanc
theParties agreed to the following new schedulititgeddiEiosure Deadline: August 2, 2022; the Due
Process Hearing: August 10, 2022; and the Decision Deadlin0®2gust 25,



1.
RESOLUTION SESSION

The Parties convened the Resolution Session on March 15, 2022, but were unable to settle the is
at that time.

V.
FINDINGS OF FACT

1. Respondeig a political subdivision of the State of Texas and a duly incorporated Independer




10.

Respondent conducted a public awareness campaign targeting students not enrolled in the Dis
who may qualify for special education and related services. Respondent’s public awareng
campaign targeted Petitioner.

Respondent hosts an Annual Dyslexia Night in October of every year, and advertises this ever
its website and on Facebook [T1.107]. Petitioner acknowledged approval of this event [T1.108].

Respondent posts Child Find information, provided by TEA and Region 8, on its website [R.2, <
at school campuses, and at the Administration Building [R.5].

Respondent’s public awareness campaign defines Child Find, provides location and cont
information, and identifies the District represehi@tieuld be responsive to such contact [R.4].
This complies with the notice requirements for students who are home schooled.



could not rule out the exclusionarg fageoding Petitioner’s lack of educational opportunity and
exposure since Student’s withdrRa@Al].

20. Petitioner requested, and was granted, an Independent Educational Evaluation (“IEE”), wh
currently is pending.

V.
DISCUSSION

IDEA defines FAPE as special education and related services that (1) are provided at public expe
(2) meet the standards of the state education agency, (3) include an appropriate preschool, elemer
school, or secondary school education in the state involved, and (4) are provided in conformity with a
that meets the requirements of 34 C.F.R.88800.320-

The United States Supreme Court establishgdra rieegpirement for determining whether a
district has provided a student FAPE: (1) the district must comply with the procedural requirements of
and (2) the district must design and implement a program reasonably calculated to enable the child to re
an educational benéfitdrew F. v. Douglas County Sch. DIsL3ES. Ct. 988, 998 (204&0drick
Hudson Central School District v. Réaddy.S. 175 (1982).

Notwithstanding this blattkr law, these basic tenets do not come into play until the subject
student is found to be a “child with a disebdigfined under IDEA.

In determining whethstualenis a “child with a disability,” the first step is to evaluate,the student
in accordance with the IDEA’s implementing regulations. If this evaluation establishes that the studer
oneor more of the enumerated disability classifications found in 34 C.F.R. 8300.8(a), then the second
is todetermine whether the studemionstratess need for special education serincessncea
student meeting ID&ERyibility criteria but who does not show a need for special education services, is n
a “child with a disabililgder the IDEAtudent v. Corpus Christi I3 No. 298E0496 (Tex. Hrg
Off. Lockwood 19%&#e also D. L. by & through J.L. v. Clear Creek Indep.&hFBistAppx. 733
(5th Cir. 2017), as revised (July 31, 2017) (affirming the district court decision upholding the decision
hearing officer who found that the student was not a student with a disability because the student di
need special education services.).

A.
CHILDHND

In complying with their FAPE responsibilities, it is incumbent that states and local school dist



School districts do not escape their Child Find duty simply because students within their jurisdic
are home schooled or privately placed.

When the student is enrolled in the district, the Child Find activities are more readily conducted




2. Respondent’s Childind Duty Was Triggered On February 28, 2022.

Petitioner asserts that Respondent failed its Child Find obligations starting with Petitioner’s Febr
2020 withdrawal from school. Per Petitioner, at the time of such withdrawal, thePBisoratrisiew of
dyslexia diagnosis and the histStydurs struggles while enrolled in the District. As such, the District
owed Petitioner Child Find obligltotise February 2020, withdrawal.

Further, Petitioner states that in the ndtsles®s homeschoohg, the Parent contacted the
Distict on Decemb®f, 2020, via emaiplaining the educational problems Petitioner was having with
home schooling. Petitioner avers that at the very least, this email triggered Respondent’s Child
obligation. Neither premise is grounded ianegatist

The Child Find obligation is triggered when a school district has reason to suspect the a student
a disabilitygoupledwith a reason to suspect special education services may be needed to address th
disabilityA twepart inquiry is required to resolve a Child Find claim. First, did the district have reason
suspect the student had a disability; and did the district have reason to suspect the student may need s
education and related services as a ealléi® Indep. Sch. DisWWeody178 F. Supp.3d 443, 467
(N.D. Tex. 2016), aff'd in part and rev’dd65ar8d 303, 320Cir. 2017). Basically, the inquiry is not
whether the student actually qualifies for special education, but instead, whether the student shoul
referred for a special education evaluation. Id. at 467.

In this case, Respondent’s Child Find duty was triggered when, in addition to knowing of Stude
dyslexia diagnosislsohad reason to suspect Student may need special education and related service:
as a result of such diagnosis. This suspicion of the need for special education and related services
triggered on February 28, 2022, when Petitidhettidfest’ Complaint alleging Child Find violations.
Petitioner presented no evidence in support of a finding that prictht Dhetritdtead a suspicion of
Petitioneriseed for special education and related services. Without such proof, the Child Find duty was
triggered until the Complaint set out the actual Child Find issues.

3. Respondent’s Child Find Obligation Was Satisfied on Sept&¥mbep2.

Once Respondent’s Child Find obligation was triggered, Respondent immediately started the
proces<Prior to the April 6, 2022, Prehearing Conference, the Parties discussed conducting Petitioner’s
During the April 6, 2022, Prehearing Conference, the Parties agreed to extend the hearing deadlin:
accommodate Petitioner’s consent for the District to conéluct an FIE.

On May**, 2022, Petitioner returned signed consent for the FIE [T1.96]. This triggered the timel
for completing the FIE.

4.




Septembér*, 2022, and found that Student did not qualify as a student with a Specific Learning Disabil
[R.9.9]. The FIE determined that while Petitioner did not meet the dgiledeadicbflegw some

of the characteristics of dyslexia. The assessor noted that she could not rule out the exclusionary fa
regarding Petitioner’s lack of educagipaglinity ando@surg¢R.9.9]. Petitioner requested, and was
granted, an Independent Educational Evaluation (“IEE”), which currently is pending.

Whether Petitioner’s FIE was appropriate is not an issue in this matter. However, the finding
Petitioner is not eligible for special education and related servicedPetismerigzatd Find claim.
There can be no Child Fiakktiomnlesshe Petitioner has been evaluated #meh®e\RDC has
determined Studepialifies for special education and related $dodicduff Indep. Sch.. D&
IDELR (BCir. 2012). Indeed, IDEA does not penalize school districts for not timely evaluating students
do not need special educdtmmest Grove Sch. MsT.A 557 U.S. 230, 245 (2009).

B.
TIMELINESS OF TREE

Although Petitioner now alleges that there was no request for an Amended Complaint to addt
Petitioner’s concerns regarding the timeliness of the FIE, and that this is not an issue in this case, the r
establishes something different.

Petitioner notified the undersigned in summer 2022 that Respondent was delaying the FIE and
out of compliance with operative rules and regulations. Per Petitioner, this delay necessitated Petitic
reluctant filing of a Motion for Continuance. At one point Petitioner inquired about filing a Motion for Sur
Judgment to address such delay.

The undersigned informed that Parties that the inclusion of this FIE issue could be added eif
through Petitioner’s filing an Amended Complaint or with Respondent’s agreement to allow the inclus
this limited issue. Respondent agreed to allow the new issue and on September 28, 2022, the unders
issued Order No. 6, which extended the hearing and decision deadlines per Petitioner's Motion
Continuance and included the addition of the issue of the untimeliness of the FIE. Petitioner never ob
to this inclusion. Accordingly, whether Respondent failed to conduct Student’'s FIE in a timely manne
tried and is addressed herein.

Petitioner provided Respondéniviitten consent for the FIE or¥&022 [T1.96; R.12].
Pursuant to T8x AoMm GoDES 89.1011, if a district receives written consent for an FIE less than 35 schoo
days before the last instructional day of the school year, the written report of the evaluation mus
completed not later than thesel®ool day following the date written consent was received (into the next
school yeath this case, based upon theé®a3022, receipt of written consent, Petitioner’s FIE was due
on Septemb#r, 2022 [R10; T19H- Respondent complied with this deadline by completing the FIE on
Septembet*, 2022 [R10].
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Vi
CONCLUSIONS OF LAW

1. Respondent is a local education agency responsible for complying with IDEA. 20 USC § 140(
seq.

2. Petitioner besathe burden of proof on all issues raised under IDEA at the due process level.
Schaffer v. Weas46 U.S. 49, 126 S.Ct. 52858352005). IDEA creates a presumption that a
school district’s decisions made pursuant to the IDEA are appropriate and that the party challen
the decisions bears the burden of proof at all times.

3. Petitionefailed to prove tigspondeniolated its Child Find obligations. 34 C.F.R. § 300.111;
19TeEX ADMIN GODES 89.1151 (c).

4. Petitioner failed to prove that Respondent’s FIE was untimely. 19 Tex. Adm. Code 8§889.1011.

VII.
ORDER

Based upon the record of this proceeding and the foregoing Findings of Fact and Conclusion
Law, it is ORDERED that the relief requested by Student is DENIED






mailto:dcorder@mac.com
mailto:jmercy@texarkanalawyers.com

	FINAL DECISION OF THE SPECIAL EDUCATION HEARING OFFICER
	STATEMENT OF THE CASE
	PROCEDURAL HISTORY




