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STUDENT       §          BEFORE A SPECIAL EDUCATION       
b/n/f PARENT      § 
       §           
v.       §  HEARING OFFICER FOR THE 
       §   
PEARLAND INDEPENDENT     §  
SCHOOL DISTRICT     § STATE OF TEXAS 
 
 

 
DECISION OF HEARING OFFICER  

 
Introduction  

 

 Petitioner, ***  ���³�6�W�X�G�H�Q�W�´�������E�\���Q�H�[�W���I�U�L�H�Q�G��***  ���³�3�D�U�H�Q�W�´�������I�L�O�H�G���D���U�H�T�X�H�V�W���I�R�U���G�X�H���S�U�R�F�H�V�V���K�H�D�U�L�Q�J��

pursuant to the Individuals with Disabilities Education Improvement Act 2004 ���³�,�'�(�$�´�����-�X�O�\��������������������
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regarding the �³Stay Put�  ́provision of the IDEA 0F

1, an issue that Petitioner did not previously raise. The two 

exhibits contained email exchanges that took place after Petitioner filed the complaint.  

 The party requesting the due process hearing may not raise issues at the due process hearing that 

were not raised in the due process complaint unless the other party agrees otherwise.1F

2 In the instant 

action, Respondent did not agree otherwise. 

 After consideration of the motion and arguments of the parties, this hearing officer determined 

that a �³Stay Put�  ́issue is not among those issues pled by Petitioner and granted the Motion in Limine. 

The only issues to be heard and considered are those issues that Petitioner confirmed at the August 13, 

2021 prehearing conference. 

 

Findings of Fact 

 �%�D�V�H�G���R�Q���W�K�H���S�D�U�W�L�H�V�¶���G�R�F�X�P�H�Q�W�D�U�\���H�Y�L�G�H�Q�F�H���D�Q�G���W�H�V�W�L�P�R�Q�\���R�I���Z�L�W�Q�H�V�V�H�V���E�H�I�R�U�H���W�K�L�V���K�H�D�U�L�Q�J��

�R�I�I�L�F�H�U�����E�H�O�R�Z���D�U�H���W�K�H���I�L�Q�G�L�Q�J�V���R�I���I�D�F�W���L�Q���W�K�H���L�Q�V�W�D�Q�W���D�F�W�L�R�Q�����&�L�W�D�W�L�R�Q�V���W�R���3�H�W�L�W�L�R�Q�H�U�¶�V���(�[�K�L�E�L�W�V�����-�R�L�Q�W��

Exhibits, and Respondent's Exhibits are designated with a not�D�W�L�R�Q���R�I���³�3���´���³�-���´���R�U�����5�������U�H�V�S�H�F�W�L�Y�H�O�\����

followed by exhibit number, and page numbers as appropriate. Citations to the transcript are designated 

�Z�L�W�K���D���Q�R�W�D�W�L�R�Q���R�I���³�7�´���I�R�O�O�R�Z�H�G���E�\���W�K�H���S�D�J�H���Q�X�P�E�H�U�V���� 

1. At the time of hearing, Student, a ***  grader, resided in the geographical boundaries of District.2F

3  

2. �'�L�V�W�U�L�F�W�¶�V��Child Find efforts consist of training for staff and dissemination of information to 

parents regarding steps they should take if they suspect their child has a disability and needs 

special education supports. Parent received this information in the handbook in school years 

2018-2019, 2019-2020, and 2020-2021. Parent accessed the handbooks online. Parent has ***  

who are or have been eligible for special education services. District provided Parent procedural 

safeguards every year since 2016 regarding ***  of Student. 3F

4 

3. �'�L�V�W�U�L�F�W���P�R�Q�L�W�R�U�V���V�W�X�G�H�Q�W�V�¶���U�H�D�G�L�Q�J���S�U�R�J�U�H�V�V���W�K�U�R�X�J�K���W�K�H���'�H�Y�H�O�R�S�P�H�Q�W�D�O���5�H�D�G�L�Q�J���$�V�V�H�V�V�P�H�Q�W��

���³�'�5�$�´�����D�Q�G���W�K�H���%�H�Q�F�K�P�D�U�N���$�V�V�H�V�V�P�H�Q�W���6�\�V�W�H�P�����³�%�$�6�´�������,�W���G�H�Y�H�O�R�S�H�G���D���³�7�H�[�W���/�H�Y�H�O��

�&�R�U�U�H�O�D�W�L�R�Q�V�´���F�K�D�U�W���W�K�D�W���F�R�U�U�H�O�D�W�H�V���'�5�$���O�H�Y�H�O�V���Z�L�W�K���%�$�6���U�H�D�G�L�Q�J���O�H�Y�H�O�V�� The assessments are 

given in the fall and spring of each year through ***  grade. BAS levels begin with ***  level A, 

and go through the alphabet, ending with level Z. ***  grade levels are D-H. Level I falls between 

***  grade. ***  grade levels go from level J through L. Levels B-G indicate early stages of 

 
1 During the pendency of any administrative or judicial proceeding regarding a due process complaint notice requesting a due process hearing, 
must remain in his or her current educational placement. unless the State or District and the parents of the child agree otherwise, the child 
involved in the complaint must remain in his or her current educational placement. 34 C. F. R. §300.518 (a) (co�P�P�R�Q�O�\���U�H�I�H�U�U�H�G���W�R���D�V���³�6�W�D�\��
Put� )́. 
2 34 C.F.R.§300.511(d). 
3 
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reading. Levels H-M indicated transitional stages of reading. Levels N-T are self �±extending and 

U-Z are advanced stages of reading. 4F

5 

4. �3�D�U�H�Q�W�¶�V���F�R�Q�F�H�U�Q�V���D�E�R�X�W���6�W�X�G�H�Q�W�¶�V���H�G�X�F�D�W�L�R�Q�����S�D�U�W�L�F�X�O�D�U�O�\���U�H�D�G�L�Q�J���D�E�L�O�L�W�L�H�V�����E�H�J�D�Q���D�V���H�D�U�O�\���D�V��***  

grade. At parent request, Student was evaluated for dyslexia in ***  grade and did not qualify. 

Student experienced a handful of behavioral outbursts described as nothing that was beyond other 

students. Academically, Student was progressing adequately.5F

6  

5. Parent requested a behavioral consultation while Student was in ***  �J�U�D�G�H�����'�L�V�W�U�L�F�W�¶�V���/�L�F�H�Q�V�H�G��

�6�S�H�F�L�D�O�L�V�W���L�Q���6�F�K�R�R�O���3�V�\�F�K�R�O�R�J�\�����³�/�6�6�3�´�����F�R�Q�G�X�F�W�H�G���W�K�H���F�R�Q�V�X�O�W�D�W�L�R�Q���D�Q�G���G�L�G���Q�R�W���R�E�V�H�U�Y�H��

symptoms of a disability condition. The LSSP observed some behavior problems in Student, but 

the behaviors were comparable to other children in the classroom.6F

7 

6. In ***  grade class, �6�W�X�G�H�Q�W�¶�V teacher experienced ***  and ultimately went on ***  leave. The 

class then had a series of short-term substitute teachers until District found a long-term substitute 

in January 2020. As a result, guided reading groups that are used to encourage reading growth 

(considered Tier I intervention) did not occur consistently. Students with and without disabilities 

struggled academically and behaviorally. District attempted to make up some of the reading 

learning-loss experienced in the fall semester. �7�K�H���V�F�K�R�R�O�¶�V���D�V�V�L�V�W�D�Q�W���S�U�L�Q�F�L�S�D�O���Z�R�U�N�H�G���Z�L�W�K���W�K�H��

long-term substitute to hold reading groups and implement Leveled Literacy Intervention 

���³�/�/�,�´��. In January 2020, one-half of the students were reading between levels D and I. In March 

of ***  grade, the COVID pandemic caused schools to close. Virtual learning began and continued 

to the end of the school year. During ***  �J�U�D�G�H�����6�W�X�G�H�Q�W�¶�V��reading level went from a level ***  to 

level *** .7F

8 

7. District uses the Fontas Pinnell LLI program. It is considered Tier 2 instruction. The program is 

scripted, structured and designed to accelerate reading progress to close reading gaps. When 

implemented with fidelity, it can accelerate reading progress at twice the rate. Daily for 20-30 

minutes, Students work in small groups with a classroom aide to build their reading skills. 

Student received LLI in ***  grade until the pandemic when LLI was not offered.8F

9 

8. During the fall semester 2020 (***  grade year), parents were given an option to return to 

classroom learning or continue virtual learning. Parent elected to continue virtual learning for 

Student; thus, Student did not receive LLI during that time. District staff contacted Parent and 

 
5 J-24; T-pg. 315 
6 R-2; T-pgs.114-115,130, 134. 
7 T-pgs. 226-228 
8 T- pgs. 115-117, 168, 386-388, 390-393, 397-401,414. 
9 R-5, pgs.1-2;  -7, pg.12; T-pgs. 84-89,116,392-395. 
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suggested in-person learning for Student in order to be able to work with Student. Student 

remained at home until January 2021. District resumed LLI at that time.9F

10  

9. In early to mid- October 2020, Parent gave District a copy of a June *** , 2020 outside clinical 

evaluation of Student and requested a dyslexia evaluation. The outside evaluation diagnosed 

Student with �D�W�W�H�Q�W�L�R�Q���G�H�I�L�F�L�W���K�\�S�H�U�D�F�W�L�Y�L�W�\���G�L�V�R�U�G�H�U�����³ADHD�´��, ***  ���³*** �´��, specific learning 

�G�L�V�D�E�L�O�L�W�\�����³SLD�´�� 
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14. With respect to written expression, the FIIE concluded that Student performed adequately on a 

norm-referenced measure of sentence composition, and below average on a measure of spelling.15F

16  

15. The FIIE did not find that Student met the criteria as a student with dyslexia.16F

17 

16. Student presented with symptoms consistent with ADHD predominantly related to inattention and 

difficulty focusing. Neither the examiner nor teachers report any significant concerns regarding 

�6�W�X�G�H�Q�W�¶�V activity level at school. Student had an outside diagnosis of ADHD. Student met 

�H�O�L�J�L�E�L�O�L�W�\���F�U�L�W�H�U�L�D���X�Q�G�H�U���R�W�K�H�U���K�H�D�O�W�K���L�P�S�D�L�U�P�H�Q�W�����³�2�+�,�´����17F

18 

17. At the �F�R�P�S�O�H�W�L�R�Q���R�I���'�L�V�W�U�L�F�W�¶�V January 2021 FIIE, District staff sent a copy of the report to 

Parent. Prior to the ARDC meetings, District sent drafts of the proposed IEPs to Parent.18F

19 

18. �6�W�X�G�H�Q�W�¶�V���L�Q�L�W�L�D�O���D�G�P�L�V�V�L�R�Q�����U�H�Y�L�H�Z�����D�Q�G���G�L�V�P�L�V�V�D�O���F�R�P�P�L�W�W�H�H�����³�$�5�'�&�´�����Z�D�V���K�H�O�G���0�D�U�F�K��*** , 

2021. Parent was present. Student met eligibility for special education under the classifications of 

OHI due to ADHD and SLD in the areas of basic reading and reading 
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�6�W�X�G�H�Q�W�¶�V OHI disability. District provided Notice of Decision Prior Written Notice. Parent 

waived the 5 days and Student began to receive support. 22F

23 

22. At the end of April 2021, Student was reading *** % accuracy.23F

24 

23. In the fall 2021, after working with Student, the special education teacher observed that Student 

would stop reading to make connections in the text or give input between sentences.  This 

impacted �6�W�X�G�H�Q�W�¶�V fluency. The ARDC met October *** , 2021 and added a behavioral/fluency 

�J�R�D�O���W�R���6�W�X�G�H�Q�W�¶�V���,�(�3��24F

25 

24. Student made ***  in ***  in ***  grade. �6�W�X�G�H�Q�W�¶�V reading grades were *** �����6�W�X�G�H�Q�W�¶�V���I�L�Q�D�O���J�U�D�G�H�V��

in ***  grade ranged from *** .25F

26  

25. In ***  �J�U�D�G�H�����6�W�X�G�H�Q�W�¶�V���I�L�Q�D�O���J�U�D�G�H�V���Z�H�U�H����*** .26F

27 

26. Student scored ***  on the***  section of the State of Texas Assessments of Academic Readiness 

���³�6�7�$�$�5�´����***  grade assessment, considered as �³�S�H�U�I�R�U�P�H�G���V�D�W�L�V�I�D�F�W�R�U�L�O�\���´��Student did not 

perform satisfactorily in the ***  grade ***  section of the STAAR, making a score of *** . As a 

result, Respondent placed Student in an Accelerated Learning plan for *** .27F

28  

27. In *** , Student made adequate progress.28F

29 

28. On the fall assessment in ***  �J�U�D�G�H�����6�W�X�G�H�Q�W�¶�V���'�5�$���U�H�D�G�L�Q�J���O�H�Y�H�O���Z�D�V *** . When correlated to 

BAS, it was level *** . The spring assessment indicated a reading level of ***
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 When a child is suspected of having a specific learning disability, a school must determine that 

underachievement is not due to lack of appropriate instruction in reading or math.45F

46 Respondent argues 

�W�K�D�W���3�H�W�L�W�L�R�Q�H�U���I�D�L�O�H�G���W�R���V�K�R�Z���W�K�D�W���6�W�X�G�H�Q�W�¶�V���X�Q�G�H�U�D�F�K�L�H�Y�H�P�H�Q�W���S�U�L�R�U���W�R���2�F�W�R�E�H�U�������������Z�D�V���F�D�X�V�H�G���E�\���D��

qualifying condition, rather than a lack of appropriate instruction.  

 In discussing student performance, The Office of Special Education and Rehabilitative Services 

addressed limited instruction during the COVID pandemic: 

�³Levels of student performance pr
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Issue: FAPE 

 �7�K�H���,�'�(�$���J�X�D�U�D�Q�W�H�H�V���D���V�W�X�G�H�Q�W���Z�L�W�K���D���G�L�V�D�E�L�O�L�W�\���P�X�V�W���E�H���S�U�R�Y�L�G�H�G���Z�L�W�K���³�D���E�D�V�L�F���I�O�R�R�U���R�I��

�R�S�S�R�U�W�X�Q�L�W�\�´���F�R�Q�V�L�V�W�L�Q�J���R�I���V�S�H�F�L�D�O�L�]�H�G���L�Q�V�W�U�X�F�W�L�R�Q���D�Q�G���U�H�O�D�W�H�G���V�H�U�Y�L�F�H�V���Z�K�L�F�K���D�U�H���L�Q�G�L�Y�L�G�X�D�O�O�\���G�H�V�L�J�Q�H�G���W�R��

provide the student with an educational benefit.48F

49 However, the educational benefit must be more than a 

�³�P�H�U�H���P�R�G�L�F�X�P�´���D�Q�G���Q�R�W���³�G�H���P�L�Q�L�P�L�V���´���,�Q�V�W�H�D�G�����W�K�H���,�(�3���P�X�V�W���E�H���O�L�N�H�O�\���W�R���S�U�R�G�X�F�H���S�U�R�J�U�H�V�V���D�Q�G���Q�R�W��

regression or trivial advancement. The educational benefit the IEP is designed to achieve must be 

�³�P�H�D�Q�L�Q�J�I�X�O���´49F

50 In this jurisdiction the Fifth Circuit has established a four factors test to determine 

�Z�K�H�W�K�H�U���W�K�H���V�F�K�R�R�O���G�L�V�W�U�L�F�W�¶�V���H�G�X�F�D�W�L�R�Q�D�O���S�U�R�J�U�D�P���P�H�H�W�V���W�K�L�V���V�W�D�Q�G�D�U�G���L�Q���S�U�R�Y�L�G�L�Q�J���W�K�H���V�W�X�G�H�Q�W���Z�L�W�K���D���I�U�H�H����

appropriate public education under the IDEA.50F

51 Those four factors are:  

     (1) �:�D�V���W�K�H���S�U�R�J�U�D�P���L�Q�G�L�Y�L�G�X�D�O�L�]�H�G���R�Q���W�K�H���E�D�V�L�V���R�I���W�K�H���V�W�X�G�H�Q�W�¶�V���D�V�V�H�V�V�P�H�Q�W���D�Q�G���S�H�U�I�R�U�P�D�Q�F�H�"���. 

     (2) �:�D�V���W�K�H���S�U�R�J�U�D�P���D�G�P�L�Q�L�V�W�H�U�H�G���L�Q���W�K�H���O�H�D�V�W���U�H�V�W�U�L�F�W�L�Y�H���H�Q�Y�L�U�R�Q�P�H�Q�W�"���. 

     (3) Were the services provided in a coordinated and collaborative manner by key stakeholders?   

     (4) 
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 The initial ARDC met in March 2021 and reviewed the FIIE data and timely determined that 

Student has a disability and is in need of special education services. �6�W�X�G�H�Q�W�¶�V���3�/�$�$�)�3���Z�D�V thoroughly 

discussed. Teachers reported no significant concerns regarding hyperactivity in Student. Student 
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Conclusions of Law 

1. Student is eligible for special education services as a student with a disability under IDEA, 20 

U.S.C. §1400 et. seq. and its implementing regulations. Pearland Independent School District is 

responsible for providing the student with a FAPE. 

2. The one-year statute of limitations rule applies in the instant action. The relevant time period is 

July 24, 2020-July 24, 2021. 34 C. F. R. 34 C.F.R. §300.507; 20 U.S.C. §1415(f)(3)(C).  

3. Due to lack of appropriate instruction in ***  (limited instruction) during the 2019/2020 school 

year, Respondent did not have reason to suspect that Petitioner had a disability and was in need of 

special education services until October 2020. Within a reasonable time period after notice, 

Respondent referred Student for an evaluation.  Respondent did not fail in its Child Find duty. 34 

C.F. R. §300.309(b); 19 Tex. Admin. Code §89.1040(c)(9)(A); El Paso Indep. Sch. Dist. v. 

Richard R. R., 567 F. Supp
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