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Introduction

Petitioner** 36WXGHQW  BE¥* QHIMUHQWQGILOHG D UHTXHVW IRU G

pursuant to the Individuals with Disabilities Education Improvemen286d 3,'($°~ -XO\
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regardingthe Stay Puf provision of thdDEA?, an issue that Petitioner didt previously raiseThe two
exhibits contained email exchandgbat took placeafter Petitioner filed the complaint.

The party requesting the due prazlgaring may not raise issues at the due process hearing that
were not raised in the due process complaint unless the other party agrees otHarthisénstant
action, Repondent did not agree otherwise.

After consideration of themotion andargunents of the partieshis hearing officer determined
that a Stay Put issue is not among those issuypled by Petitioneand granted thilotion in Limine.

The only issues to be heard and considarethose issues that Petitioner confirmed at the AugBist

2021prehearing conference.

Findings of Fact
%DVHG RQ WKH SDUWLHVY GRFXPHQWDU\ HYLGHQFH DQG WHVV

RIILFHU EHORZ DUH WKH ILQGLQJV RI IDFW LQ WKH LQVWDQW DFW
Exhibits, and Respondent's Exhibits are designated withe Wt RQ RI 33 ~ 3- “" RU 5 UHVSHF)
followed by exhibit number, and page numbers as appropriate. Citations to the transcript are designated
ZLWK D QRWDWLRQ RI 37" IROORZHG E\ WKH SDJH QXPEHUV

1. Atthetime of hearing, Student,*s* grader resided in the geographical boundaries of District.

2. 'LV W WChikWwifidéefforts consisbf training for staffand dissemination of information to

parents regarding steps they should take if they suspectfiildihas a disability and needs
special education supports. Parent received this information in the handbook in school years
20182019, 20192020, and 2022021.Parent accessed the handbooks onRagenthas***
who are or have been eligible for sp¢@ducation services. DistriptovidedParentprocedural
safeguads every year since 2016 regarditiyy of Student?

3. 'LVWULFW PRQLWRUV VWXGHQWVY UHDGLQJ SURJUHVV WKURX:

3'5$° DQG WKH HWOHFKWPHDHQW 6\VWHP 3%$6° W GHYHORSHG I

&RUUHODWLRQV"  FKDUW WKDW FRUUHO DHY &b5esshrienB By HOV ZL WK
given in the fall and spring of each year throéitth grade BAS levels begin with** level A,
and go througlhe alphabet,reing with level Z*** grade levels are {Bl. Level | falls between

*** grade *** grade levels go from level J throughllevelsB-G indicate early stages of

! During the pendency of any administrative or judicial proceeding regarding a due process complaint notice requestingessiheaming,

must remain in his or her current educational placenuafiess the Stater District and the parents of the child agotkerwise, the child

involved in the complaint must remain fiis or her current educational placementC34. R. §300.518 (af¢6PPRQO\ UHIHUUHG WR DV 36WD)
Put).

234 C.F.R§300.511(d)

3
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reading. Levels HM indicated transitional stages of reading. Level$ Bre selfiextending and
U-Z are advanced stages of readig.

4, 3SDUHQWTV FRQFHUQV DERXW 6WXGHQWYfV HGXFDW¥*RQ SDUWL
grade At parent requesttudent was evaluated for dyslexigth grade and did not qualify
Student experienced a handful of behavioral outbursts described as nothing that was beyond other
students. Academicalltudentvas progressing adequatély.

5. Parent requested a behavioral consultation while Student w&s idUDGH 'LVWULFW(TV /LFH
6SHFLDOLVW LQ 6FKRRO 3V\FKRORJ\ 3/663°" FRQGXFWHG WKH
symptoms of a disability condition. The LSSP observed some behavicem®bi Student, but
the behaviors were comparable to other children in the classroom.

6. In** gradeclass 6 W X G tda@hareXperienced* and ultimatelywent on*** |eave. The
class thermada series ofhorttermsubstitute teachsuntil District found along-term substitute
in January202Q As a result, gided reading groups that are used to encourage reading growth
(considered Tier | interventiom)id not occurconsistently Students with and without disabilities
struggled academically and behavioral)ystrict attempted to make up some of the reading
learningloss experienced in the fall semestéelK H VFKRROTVY DVVLVWDQW SULQFLSI
long-term substitute thold reading groups and implemdrdveled Literacy Intervention

3//, . In January 2020, orealf of the students were reading between levels D dndMarch
of *** gradethe COVID pandemicaused schools to claséirtual learningbegan andontinued
to the end of the school yeduring** JUDGH 6 WaXliGgHeyaMfevitrom alevel *** to
level*+* 8

7. District uses thé&ontas PinnelLLI program It is considered Tier 2 instruction. The program is
scripted, structured and designed to accelerate reading progress to close readivpgaps.
implemented with fidelity, it can accelerate reading progress at twice th®adltefor 20-30
minutes,Studets work in small groups with a classroom aide to build their reading skills.

Student received LLI it¥* grade until the pandemic when LLI was not offefed.

8. Duringthe fallsemesteR020 ¢** grade year)parents were given an option to return to

classoom learning or continue virtual learnirfgarent electetb continuevirtual learning for

Student; thusStudentdid not receive LLI during that tim®&istrict staff contacted Parent and

5324; T-pg. 315

6R-2; T-pgs.114115,130, 134.

" T-pgs. 226228

8T- pgs. 115117, 168, 38688, 390393, 397401,414.
9R-5, pgs.12; -7,pg.12; Fpgs. 8489,116,392395.
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suggestedh-person learnindor Studenin order to be able to whwith Student Student
remainedat home untilanuary 2021District resumed LLI at that tim®

9. In ealy to mid October 2020Parentgave District a copy of a Juri& , 20200outsideclinical
evaluationof Studentand requested a dyslex¢aaluation The outside evaluatiogiagnosed

Studenwith DWWHQWLRQ GHILFLW ADHDH D F WL v, spaicificléavhRgy GHU 3
GLVDESIDL W\ 3
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14.

15.
16.

17.

18.

With respect to written expression, the FIIE concluded that Student performed adequately on a
normreferenced measure of sentence composition, and below average on a measure of®spelling.
TheFIIE did not find that Student met the criteria as a student with dysiexia.

Student presented with symptoms consistent with ADHD predominantly related to inattention and
difficulty focusing. Neither the examiner nor teachers report any significaneomnregarding

6 W X Gatyiy fevel at school. Student had an outside diagnosis of AB#Rlentmet
HOLJLELOLW\ FULWHULD XQGHU®™®RWKHU KHDOWK LPSDLUPHQW
Atthe FRP SOHW L R QJ&blarly Q08RIE, st Y staff sent a copy of threport to

Parent. Prior to the ARDC meetings, District sent drafts of the proposed IEPs to'Parent.
6WXGHQWIV LQLWLDO DGPLVVLRQ UHYLHZ DQG*LVPLVVDO F
2021.Parent was preser8tudent met eligibility for special education under the classifications of

OHI due toADHD andSLD in the areas of basic reading and reading
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6 W X G OH) disghiity. District provided Notice oDecision Prior Written NoticeRParent
waived the 5 dayandStudent begato receivesupport.?®

22. At the end of April 2021, Student was readi?ity% accuracy’

23. In the fall 2021 after working with Studenthe special edcation teacher observed tl&itident
would stop reading to make connections in the text or give input between sentences. This
impacted6 W X G i€y .JTWie ARDC met Octobé&t* , 2021 and added a behavioral/fluency
JRDO WR 6WXGHQWTV ,(3

24. Student mde*** in *** in*** grade. 6 W X Gidd@ingPrades wert* 6WXGHQWTITV ILQDO J
in *** grade ranged frorht* .2

25.In** JUDGH 6WXGHQWIW*EFQDO JUDGHV ZHUH

26. Student scorett* on thé** section of the State of Texas Assessments of Academic Readiness

367 $ %5 grade assessment, considesed SHUIRUPHG V DSiudevitilid RoWRUL O\ ~

perfoim satisfactorily in the** grace*** section of the STAARMaking a score of* . As a
result,Respondent placeStudenin an Accelerated Learning plan for .28

27. In*** Student made adequate progréss.

28. Onthe fallassessmentift* JUDGH 6WXGHQWYV '5%* UMerCcbrgelhtétbY HO ZDV

BAS, it was level** . The spring assessment indicategading level of**
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When a child is suspected of haviagpecific learning disabilifya school must determine that
underachievemeris not due to lack of appropriate instruction in reading or tffltespondent argues
WKDW 3HWLWLRQHU IDLOHG WR VKRZ WKDW 6WXGHQWTV XQGHUDF¥
qualifying condition rather than a lack of appropriate instruction.

In discussing student performandéne Office of Special Education and Rehabilitative Services
addressetimited instruction during the COVID pandemic

3 evels of student performance pr
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Issue: FAPE
7KH ,'($ JXDUDQWHHY D VWXGHQW ZLWK D GLVDELOLW\ PXVW E

RSSRUWXQLW\" FRQVLVWLQJ RI VSHFLDOL]HG LQVWUXFWLRQ DQG U
provide the student with an educational berféfiiowever, the educational benefit must be more than a
SPHUH PRGLFXP  DQG QRW 3GH PLQLPLV "~ ,QVWHDG WKH ,(3 PXVW E
regression or trivial advancement. The educational benefit the IEP is designed to achieve must be
3PH D Q L G%IhXn@ jurisdiction the Fifth Circuit has established a four factors test to determine
ZKHWKHU WKH VFKRRO GLVWULFWYV HGXFDWLRQDO SURJUDP PHHW
appropriate public education under the IDEA hose four factors are:

1) :DV WKH SURJUDP LQGLYLGXDOL]J]HG RQ WKH EDVLV RI WKH VWX

2 :DV WKH SURJUDP DGPLQLVWHUHG LQ WKH OHDVW UHVWULFWLY

(3) Were the services provided ircaordinated and collaborative meer by key stakeholders?

(4)
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The intial ARDC metin March 2021and reviewed the FIIE data atichely determined that
Student has a disability and is in negédpecial edudan services6 WX GHQW TV 3n@&pgBlyZ D V

discussed. Teachers reported no significant concerns regarding hyperactivity in Stuchmit
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Conclusions ofLaw

1. Student is eligible for special education services as a student with a disability under IDEA, 20
U.S.C. 81400 et. seq. and its implementing regulati®earlandndependent School District is
responsible for providing the student with a FAPE.

2. The oneyearstatute of limitations rule applies in the instant actidme relevant time period is
July 24, 2020July 24, 202134 C. F. R. 34 C.F.R. 8300.507; 20 U.S.C. §1415(f)(3)(C).

3. Due to lack of appropriate instruction*ff (limited instruction) during the@®.9/2020 school
year,Respondendid nothave reason to suspect that Petitioner had a disability and was in need of
special education services until October 2020. Within a reasonable time period after notice,
Respondent referred Student for an evaluatRespondent did ndail in its Child Find duty 34
C.F. R. 8300.309(b); 19 Tex. Admin. Code §89.1040(c)(B)EAPaso Indep. Sch. Dist. v.
Richard R. R.567 F. Supp
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