
  

  

 

     
                
 

 
 

  
 

  

 
 
 
 
 
 
 
 
 

 
 
 
 

 
 
 
 

 
 
 

  
 
 

  
 

      
     

    
    

         
 

      
  

     
  

     
     

 
  

 
       

    
 

        
   
    

DOCKET NO.  249-SE-0821 

STUDENT b/n/f PARENT & PARENT, § BEFORE A SPECIAL EDUCATION 
Petitioners § 

§ 
v. § 

§ HEARING OFFICER FOR 
LAMAR CONSOLIDATED INDEPENDENT § 
SCHOOL DISTRICT, § 

Respondent § 
§ THE STATE OF TEXAS 

DECISION OF THE HEARING OFFICER 

I. Statement of the Case 

This matter concerns a claim brought by Petitioner pursuant to the Individual with Disabilities 
Education Act [hereinafter IDEA], and its implementing state and federal regulations, for 
violations of the Act. In particular, the issue is whether the District violated the IDEA by failing 
to: comply with its Child Find obligations; develop an Individual Education Plan (IEP) including the 
provision of related services; and comply with procedural obligations under the IDEA, and related 
laws. 

The hearing officer finds that the Respondent District complied with all Child Find obligations, 
conducted an evaluation in a timely manner, and thereafter made a determination that the 
Student was not eligible for special education. It is also determined that that the evidence did 
not establish Student’s eligibility for special education and related services. Further, it is found 
that the District did not commit a procedural violation of IDEA. Hence, the District did not deny 
the Student FAPE under the IDEA. 

II. Procedural History 

Petitioners, Student b/n/f Parent & Parent (collectively referred to as Petitioner), filed a 
request for an impartial due process hearing (the Complaint) pursuant to the Individuals with 
Disabilities Education Act (IDEA).  The Complaint was received by the Texas Education Agency 
(TEA or Agency) on the 19th day of August 2021 and Notice of Filing of Request for a Special 
Education Due Process Hearing was then issued by TEA on August 19, 2021.  The Respondent to 
the Complaint is the Lamar Consolidated Independent School District (hereinafter District).  The 
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hearing officer then issued the First Procedural Scheduling Order on August 19, 2021.   On August 
25, 2021, the Respondent District filed its Response to the Complaint. 



  

   
  

    
  

    
  

 
  

 
  

 
     

   
     

 
         

    
   



  

  



  

     
  

  
 

    
 

 
 

    
      

   
 

        
    

   
    

 
           

      



  

     
    

 
      

      
 

 
     

       
 

 
    

     
    

   
  

 
    

     
  

 
         

    
     

   
 

     
    

  
 

     
      

 
    

 
 

       
  
  
  
   
  
  
  
   
    

particular about this issue.17 Ms. ***, however, explained that the Student did perform in 
the average range on several tests and did well academically.18 

17. Further, when there were noises in the hallway, the Student turned during the testing.  Ms. 
*** testified that such behavior is not a concern, and rather normal for a child of the same 
age.19 

18. As noted, the scores on most of the testing were in the average to high average range and 
in reviewing the education and developmental scores, Ms. *** concluded that no deficit 
existed that would indicate a learning disability.20 

19. Also as part of the FIE, written and spoken language comprehension was measured by Ms. 
***, a District reading interventionist. She noted that there were no signs of dyslexia, and 
that the student was reading above grade level.21 Further, Ms. *** explained that the 
Student’s scores were low in punctuation, but this was due to the method of scoring, so the 







  

      
     

 
    

    
      

   
 

     
 

 
       

      
 

     
 

 
  

 

  
 

   
 

  
         

   
   

    
   
   

   
     

      
 

   
 

 
  
  
   
   

39. Upon examination by Student’s pediatrician, it was determined that the Student had *** 
and thereafter had the OHI eligibility of ***.50 

40. For the next several weeks of the spring 2021 semester, the Student was given access to 
the nurse and the school counselor, and the evidence shows that the Student had gone to 
the nurse’s office and to the counselor many more times during the spring semester than in 
the fall.51 

41. Parents continued to take the Student to tutoring and obtain other services, such as 
physical therapy.52 

42. On April ***, 2021 Student’s parents informed the District that Student would no longer be 
attending school within the District, and Student was unenrolled on April ***, 2021.53 

43. The Request for a Due Process Hearing was filed on August 19, 2021. 

V. Discussion 

The following discussion reviews the legal standards that govern the considerations and 
issues brought forward in this case. 

A. Burden of Proof 

The burden of proof in a due process hearing is on the party challenging the proposed IEP 
and placement. The burden of persuasion or proof falls upon the party seeking relief. Schaffer 
v. Weast, 546 U.S. 49, 62 (2005); Teague Ind. Sch. Dist. v. Tood L., 999 F. 2d 127, 131 (5th Cir. 
1993).  No distinction has been established between the burden of proof in an administrative 
hearing or in a judicial proceeding. Richardson Ind. Sch. Dist. v. Michael Z., 580 F.3d 224, 292 n.4 
(5th Cir. 2009). 

In terms of the application of the approach, the Fifth Circuit went on to establish that a 
presumption exists “in favor of a school system’s educational plan, placing the burden of proof 
on the party challenging it”. 





 

    
       

  
   

  
  

 
  

 
  

     
        

   
 

    
      

 
   

 
      

     
    

     
     

      
      

     
       

      
     

      
  

      
       

   
     

  
     

     

services as a result of the disability. Consequently, a student who meets eligibility criteria but 
who does not show a need for special education services, has not met the definition of a student 
with a disability under the IDEA. See 34 C.F.R. §300.8. Moreover, educational need is not strictly 
limited to academics but also includes behavioral progress and the acquisition of appropriate 
social skills as well as academic achievement. Venus Ind. Sch. Dist. v. Daniel S., 2002 U.S. Dist. 
LEXIS 6247 (N. D. Tex. 2002). 

2. The ARD Committee 

The responsibilities of the ARD Committee (also referred to as the IEP team under the 





 

   
  

   

  
    



 

    
      

   

   
 

    
  

   
   

     
    

  
     

    
    

     
     

   
     

   
  

        
  

      
  

      
      

  
   

  
 

    
        

   
  





 

        
      

  
 

 
  

   
  

    
 

 
   

 
    

        
 

  
 

 
 
 

  
  

   
    

  
  

 
 
 

______________________________ 

6. Petitioner did not prove the District failed to include Student’s parents as key 
stakeholders or predetermined Student’s program. Schaffer, 546 U.S. at 62; 34 C.F.R. 
§300.501(b)(c); 34 C.F.R. §300.322. 

ORDERS 
Based upon the record of this proceeding and the foregoing Findings of Fact and 

Conclusions of Law, 
IT IS HEREBY ORDERED that all relief requested by Petitioner is DENIED and all claims of 

Petitioner are DISMISSED WITH PREJUDICE. 

All other relief not specifically stated herein is DENIED. 

Signed this 10th day of January 2022. 

Kimberlee Kovach 
Special Education Hearing Officer for the 
State of Texas 

NOTICE TO THE PARTIES 
The Decision of the Hearing Officer in this cause is a final and appealable order. Any party 
aggrieved by the findings and decisions made by the Hearing Officer may bring a civil action with 
respect to the issues presented at the due process hearing in any state court of competent 
jurisdiction or in a district court of the United States. 20 U.S.C. 1415 I.2.  19 Tex. Admin. Code 
§89.1185(n); Tex. Gov’t Code, § 2001.144(a)-(b). 
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