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 B/N/F 

Petiti on er 

AND § BEFORE A SPECIAL EDUCATION 
§ 
§ 
§ 

v. § HEARING OFFICER FOR 
§ 

SPRING BRANCH INDEPENDENT § 
SCHOOL DISTRICT, § 

Responden t § THE STATE OF TEXAS 

ORDER NO. 3 
GRANTING RESPONDENT’S MOTION FOR SUMMARY JUDGMENT 

 (Student), by next friends  and (Parents or, collectively, 

Petitioner), filed a request for a due process hearing (Complaint) under the Individuals with 

Disabilities Education Act (IDEA) against Spring Branch Independent School District 

(Respondent or SBISD) on September 2, 2022. The due process hearing in this case is set for 

February 9-10, 2023, with the decision due on March 30, 2023. 

Respondent filed a Traditional and No

 family within 

the boundaries of Tomball Independent School District (TISD). Parents enrolled Student in a 

private school located within the boundaries of HouD)
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Parents have not accepted SBISD’s offer to reevaluate Student and have not received prior 

written notice from SBISD regarding reevaluation.10 Parents did not receive a copy of the Notice 

of Procedural Safeguards from SBISD prior to the filing of the Complaint.11 

II. MOTION AND RESPONSE 

SBISD’s Motion is both a traditional and a no-evidence motion for summary judgment. 

SBISD argues that traditional summary judgment is appropriate in this case because it did not have 

reason to suspect Student had a disability and a corresponding need for special education services 

until September 2, 2022—the date Petitioner filed the Complaint. SBISD further argues that, 

shortly after receiving the Complaint, it offered to conduct a timely reevaluation and to provide 

proportionate share services. 

With respect to its no-evidence motion, SBISD asserts that Petitioner has not produced 

any evidence that SBISD failed to conduct a reevaluation when it was obligated to do so. 

Petitioner argues in  Response that (1) child find is an affirmative duty that falls on 

SBISD; (2) the hearing officer has authority to make determinations regarding the proportionate 

share services offered by SBISD; (3) a prior order entered by the hearing officer on a motion to 

dismiss forecloses SBISD’s motion for summary judgment; and (4) a hearing is necessary in order 

to exhaust Petitioner’s non-IDEA claims and because Petitioner seeks relief available under the 

IDEA. 

10 Motion, Exhs. B ¶8. 
11 Response,  Aff. ¶¶4-5. 
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III. LEGAL STANDARDS 

Except as modified or limited by certain federal regulations, the Texas Rules of Civil 

procedure apply in a due process hearing under the IDEA. 19 Tex. Admin. Code § 89.1185(d). 

Under the Texas Rules of Civil Procedure, a party seeking to recover on a claim, counterclaim, or 

cross claim may, at any time after the adverse party has appeared or answered, move for summary 

judgment in the party’s favor in whole or in part, with or without supporting affidavits. This rule 

extends to a defending party. Tex. R. Civ. P. 166a(a)-(c). Due process hearings under the IDEA in 

this state are currently not exempt from the rules regarding summary judgment. 

In addition, Federal Rule of Civil Procedure 56 governs motions for summary judgment in 

federal court. Fed. R. Civ. P. 56. The wording of the Texas and federal rules are materially the 

same, and federal precedent is considered persuasive. Lujan v. Navistar, Inc., 555 S.W.3d 79, 86-

87 (Tex. 2018). 

A. Tradi t i on al Summary Judgment 

Summary judgment is appropriate when the record on file, including discovery responses, 

the pleadings, affidavits, stipulations of the parties, and authenticated or certified public records, 

show that there is no genuine issue of material fact and that the moving party is entitled to judgment 

as a matter of law. Tex. R. Civ. P. 166a(a)-(c). In considering a traditional motion for summary 

judgment, the non-movant’s burden cannot be satisfied by conclusory allegations, unsubstantiated 

assertions, or only a scintilla of evidence. See, e.g., T.W. bnf K.J. v. Leander Indep. Sch. Dist., Cause 

No. AU-17-CA-00627-SS, 2019 WL 1102380, at *3 (W.D. Tex. Mar. 7, 2019); Jones v. Houston 

Indep. Sch. Dist., 986 F. Supp. 2d 812, 819 (S.D. Tex. 2013). Factual controversies are to be 

resolved in favor of the non-movant, but only when there is an actual controversy—that is, when 

both parties have submitted evidence of contradictory facts. M.L. ex rel. A.L. v. El Paso Indep. Sch. 
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Dist., 610 F.Supp. 2d 582, 594 (W.D. Tex. 2009), aff’d, 369 Fed. Appx. 573 (5th Cir. 2010) (per 

curiam). 

Once the moving party has made an initial showing that there is no evidence to support the 

non-moving party’s case, the party opposing the motion must come forward with competent 

summary judgment evidence of the existence of genuine fact issues. When ruling on a traditional 

motion for summary judgment, the hearing officer is required to view all inferences drawn from 

the factual record in the light most favorable to the non-moving party. Furthermore, the hearing 

officer may not make credibility determinations or weigh the evidence in ruling on a motion for 

summary judgment. T.W. bnf K.J., 2019 WL 1102380, at *2. 

B. No -Eviden ce Summary Judgment 

Texas Rule of Civil Procedure 166a also permits a party to file a no-evidence motion for 

summary judgment. It states: 

After adequate time for discovery, a party without presenting summary 
judgment evidence may move for summary judgment on the ground that 
there is no evidence of one or more essential elements of a claim or defense 
on which an adverse party would have the burden of proof at trial. The 
motion must state the elements as to which there is no evidence. The court 
must grant the motion unless the respondent produces summary judgment 
evidence raising a genuine issue of material fact. 

Tex. R. Civ. P. 166a(i). 

When a movant files a proper no-evidence motion for summary judgment, the burden shifts 

to the non-moving party, and unless the non-moving party produces summary judgment evidence 

raising a genuine issue of material fact, the motion must be granted. Id. To defeat a no-evidence 

motion for summary judgment, the non-movant need not marshal  evidence, but must point out 
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in  response evidence raising a fact issue as to the challenged elements. See Tex. R. Civ. P. 

166a(i) cmt. If the non-moving 
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to students attending the school. Response at 6-9, ¶¶20-30. The Complaint, however, challenges 

SBISD’s child find obligation specifically to Student. To the extent Petitioner’s argument 

challenges the broader issue of whether SBISD has policies and procedures in place as a part of an 

overall child find program, that claim was not raised in the Complaint against SBISD or discussed 

during the initial prehearing conference. See generally Complaint; Prehearing Tr. (Sep. 23, 2022). 

Petitioner cannot avoid summary judgment by making unsubstantiated assertions on an unpled 

claim. 

In sum, SBISD made an initial showing that it did not have notice of Student’s disability 

until September 2, 2022, and that, shortly thereafter, it offered to evaluate Student and provide 

proportionate share services. Petitioner was then required to come forward with competent 

summary judgment evidence of a genuine issue of material fact showing that an actual controversy 

exists with respect to the applicable legal standard. Petitioner failed to do so. Accordingly, the 
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SBISD moves for summary judgment on the ground that

https://300.303(b).14


 
 

 
 



 
 

 
 

                 
               

 
 

 
       

   

  

 

 

   

    

    

    

 

  

    

 

    

 

  

   

   

   

    

   

 
    

       
     

     
       

        
    
   

     
 

CONFIDENTIAL 
Pursuant to FERPA – 20 U.S.C. § 1232g; 

34 C.F.R. Part 99 

SOAH DOCKET NO. 701-23-03509.IDEA PAGE 12 
TEA DOCKET NO. 053-SE-1022 ORDER NO. 3 

raised in the complaint; (2) a description of other options that the Admission, Review, and 

Dismissal (ARD) committee considered and the reasons why those options were rejected; (3) a 

https://filed.16
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decided on the face of the pleadings. Tex. R. Civ. P. 91a cmt. (stating that the rule is intended to 

provide for the dismissal of baseless claims upon motion and without evidence). A motion for 

summary judgment, on the other hand, seeks judgment on a claim as a matter of law when there 

are no genuine issues of material fact and contemplates the submission of evidence in support of 

and/or opposition to the motion. Tex. R. Civ. P. 91a, 166a. In this case, Pm2( PmE4)et[ Tc -0.029 Tw7.029 -0.029 Tw7.029 -0.029 orton
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166a or 166a(i), it is ORDERED that Respondent’s Motion for Traditional and No-Evidence 

Summary Judgment is hereby GRANTED and this case is DISMISSED WITH PREJUDICE. 

SIGNED January 2, 2023. 

___ ___ __ ___ __ ___ ___ ___ __ _ 
Stacy May 
Special Education Hearin g Officer 
For the State of Texas 




