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DISTRICT, 8 THE STATE OF TEXAS
Respondent 8§

DECISION OF THE HEARING OFFICER
l. STATEMENT OF THE CASE

*** (Student), by next friend *** (Parent and, collectively, Petitioner), brings this action
against the Friendswood Independent School District (Respondent or the District) under the
Individuals with Disabilities Education Act (IDEA), 20 US.C. 88 1400-1482, and its
implementing state and federal regulations. The main issue in this case is whether the District

denied Student a free
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e Whether the District denied Student a FAPE in the least restrictive
environment.

B. Petitioner’s Requested Relief

Petitioner requested the following items of relief:

1. An order compelling the District to provide compensatory education in an
amount to be determined by Petitioner’s experts and evaluators;

2. An order compelling the District to place Student in a small classroom
environment with appropriate supports, both behavioral and otherwise, for the
full school day; and

3. Any and all relief that the hearing officer deems appropriate or which is
recommended by Petitioner’s experts and evaluators.

V. FINDINGS OF FACT

1. Student is a *** year-old *** grader who lives with Student’s mother and ***, Student has
been enrolled in the District since ***, Student is smart, caring, and creative and enjoys ***.1

2. Student has difficulty interacting appropriately with peers; adapting to changes in plans,
routines, and expectations; attending to tasks; complying with requests; and regulating
Student’'s emotions. When Student is upset, Student can be verbally inappropriate (***)
and physically aggressive (***).2

3. Student is eligible for special education and related services as a student with autism,
specific learning disabilities, and other health impairment (OHI) due to attention deficit
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disabilities in the areas of basic reading skill, mathematics calculation, and written
expression.?

4, Prior to *** grade, Student received behavior support through the District’s *** (***)
program. In April 2021, at the end of Student’s *** grade year, the Admission, Review,
and Dismissal (ARD) committee met for its annual review of Student’s individualized
education program (IEP). The ARD committee recommended Student receive instruction

in a smaller group setting through the ** (***) 4 to address Student’s need for more
intensive behavioral support.®

5. The *** provides a highly-structured environment in a self-contained setting with
flexible, individualized support and small group instruction. It also includes daily ***
instruction; a research-based classroom management system and positive behavioral
supports; consistent data collection and record keeping; visual representation of routines,
procedures, and schedules; regular contact with parents; and
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Generalization can occur with other staff members and during lunch, *** (***8

2021-22 School Year: *** Grade

8. Student did not begin attending school for a full day in *** grade until January 2022.°

9. Student received all core academic instruction in the *** as well as 30 minutes of ***
instruction per day. The *** lessons focused on teaching Student how to use strategies and
skills to deal with Student’s emotions.*®

10. Whole group lessons in the *** fo,
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14.

15.

16.

17.

18.

regulation; time on-task during non-preferred, small group, or independent activities; and
using respectful words and tone of voice.'

Student received the following accommodations and supplemental aids in both *** and
*** grade: teacher check for understanding, visual aids, calculator, math charts,
mnemonic devices, copies of class notes, spelling assistance, breaking down assignments
into smaller chunks, no penalty for spelling errors, oral administration of assessments, and
reduced length of assignments. Student received dyslexia services and had access to
audiobooks and ***, Student also received accommodations for state- and district- wide
assessments.®

With respect to behavior management, Student had access to a *** behavior support
through the *** a behavior intervention plan (BIP), frequent breaks, and private discussions
about behavior.*

Student’s *** grade teacher worked to build a positive relationship with Student so that
Student would feel safe. She was able to create a successful connection with Student and
develop Student’s capacity to attend *** in the general education setting by transitioning
Student into classes over a period of weeks. Student made friends and gained
confidence.Y’

Student met passing standards on the *** grade State of Texas Assessments of Academic
Readiness (STAAR) in *** but not in ***, Although Student did not pass the ** STAAR,
Student made the expected level of academic improvement from the prior year.*®

Student earned the following grades by the end of Student’s *** grade year: ***1°

14 J)t. Exh. 6 at 9-13.

55t Exh. 2 at 11, 13-15; Jt. Exh. 6 at 14-15, 18.

16Jt.Exh.2at 11.

173t Exh. 2 at 3; Petitioner’s Exhibit (Pet. Exh.) 5 at 6; Pet. Exh. 9 at 6:00; Tr. at 376-78, 400-01.
18]t Exh. 1 at 1;Jt. Exh. 14 at 1-3; Tr. at 378-79.

19Jt.Exh. 12 at 2,



CONFIDENTIAL
Pursuant to FERPA -20 U.S.C. §1232g;
34 C.F.R. Part 99

SOAH DOCKET NO. 701-23-03906.IDEA PAGE 7
TEA DOCKET NO. 056-SE-1022 DECISION OF THE HEARING OFFICER

19.
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31 Student was *** students placed in the *** at the ***, *** attended class in the *** daily for

32.

the 30-minute ** lessons. The *** student’s attendance was inconsistent. *** for at least half
the day. Student was not the only student in the classroom.*?

There was often conflict between Student and ***, The *** had to be removed from the
classroom on multiple occasions for safety reasons. The *** was moved to another
classroom in mid to late September.
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*** and the District made these changes in an effort to encourage use of the *** for its
intended purpose (helping students self-regulate and de-escalate).*?

42. Although some items had been replaced with similar items, the *** was not removed, and
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47, No changes were made to Student’s IEP, and the September *** 2022 ARD committee

48.

49,

50.

Sl

52.

meeting ended in agreement.*

Parent voiced concerns that Student was isolated from Student’s peers, and both
Parent and Student expressed a desire for Student to attend more classes in the general
education setting. The District attempted to reassure Parent that Student was not the
only student in the room and that *** other students consistently accessed the *** 30

Meanwhile, the Assistant Principle worked with the BCBA and the Director of Special
Education to develop a *** plan aimed at enabling Student to attend classes in the general
education setting by increasing the number of days per week spent in a particular class
over time. *** was Student’s favorite subject, and the plan began with that subject. Once
Student was attending *** class for five days a week, another core class would be
introduced. >*

The Assistant Principal and *** teacher met with Parent and Student on September
** 2022, to discuss Parent’s concerns and the *** plan.®2

During the meeting, the District offered Student the opportunity to attend a *** class with
the *** teacher in the general education setting. *** was a 30-minute period in which
students worked on social-emotion learning concepts. Student chose to attend the ***
class offered in the *** instead.>®

The District also offered Student other small group opportunities outside the ***,
including ** *** offered an opportunity for Student to eat lunch with peers while the
*** met once a week before school. During this time, students
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53. Parent indicated to District staff members during the September *** meeting that she felt

54,

95.

56.

o7,

58.

59.

the *** teacher lacked adequate experience as a *** teacher and that she believed the
BCBA used outdated strategies. Recognizing that it was not an appropriate
conversation to have in front of Student, District staff did not respond and changed the
topic of conversation.>

Parent informed the District that she would not agree to or support the *** introduced at
the September *** ARD committee meeting or the *** plan proposed on September ***,
2022.%¢

Student was able to attend *** in the general education setting on multiple occasions
between August *** 2022, and mid-October 2022. Attending *** class in a general
education setting was a significant step for Student. Student mastered multiple grade-
level standards referred to as the Texas Essential Knowledge and Skills (TEKS ) and
received passing grades in *** for the first nine week grading period. Student also
developed an ongoing friendship with one of Student’s classmates.>’

Student stopped attending classes in the District on October ***, 2022.%8

Student did not make progress towards Student’s IEP goals between the first day of school,
August *** 2023, and October *** 2022.5°

*** grade is a significant ~** year for students, and it takes time for them to acclimate

**%x 60

The *** teacher cultivated a positive relationship with Student during the time
Student attended school in the fall of 2022. Student opened up to the *** teacher and
began sharing Student’s likes and dislikes with her. Student advocated for ***self when
Student did not want to do something, and they would discuss Student’s options and
alternatives. The *** teacher was able to create a relationship with Student in which
Student felt comfortable asking her for what

% Pet. Exh. 9 at 41:00-42:00.

% Tr. at 314-16, 318.

57Jt.Exh. 1 at 2; Pet. Exh. 4 at 15, 24, 59, 66, 68; Resp. Exh. 3at 11; Tr.at 132, 318-19, 321, 323, 370-71.
%8 Jt. Exh. 15; Tr.at 21.

%9 Jt. Exh. 9.

60at
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Student needed. Parent recognized that Student “loved” Student’s teacher and would
“defend her to the ends of the earth.””®

60. Student benefitted from individualized instruction, and the *** provided an appropriate,
flexible learning environment for Student.®?
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. Whether the program is administered in the least restrictive environment;

. Whether the services are provided in a coordinated, collaborative manner by the
key stakeholders; and

. Whether positive academic and non-academic benefits are demonstrated.

Cypress-Fairbanks Indep. Sch. Dist. v. Michael F. by Barry F., 118 F. 3d 245, 253 (5th Cir. 1997); E.R. ex
rel. E.R. v. Spring Branch Indep. Sch. Dist., 909 F.3d 754, 765 (5th Cir. 2018).

These four factors need not be accorded any particular weight nor be applied in any
particular way. Instead, they are merely indicators of an appropriate program and intended to guide
the fact-intensive inquiry required in evaluating the school district’s educational program.
Richardson Indep. Sch. Dist. v. Leah Z.,580 F. 3d 286, 294 (5th Cir. 2009).

a. Individualized on the Basis of Assessment and Performance: May
2022 IEP

In meeting the obligation to provide a FAPE, a school district must have in effect an IEP at
the beginning of each school year. An IEP is more than simply a written statement of annual goals
and objectives and how they will be measured. Instead, the IEP must include a description of the
related services, supplementary supports, and services, the instructional arrangement, program
modifications, supports for school personnel, designated staff to provide the services, the duration and
frequency of the the guiO 81 o(it)-5 (t)-5 (er
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(***), a token economy (earning *** for positive behavior), and acknowledgement of positive
behavior through Student’s behavior chart or a phone call home as reinforcers for
replacement behavior. The BIP further recommended that the teacher begin the day by “front
loading” or preparing Student for the day in advance, avoiding power struggles, giving warnings

t 0
prior to transitions, and providing Student with a daily schedule.

ii. Conclusion

Student’s IEP included academic and behaRotdNYSahaed PR%GEE RS Bdw-3-1.805 T

performance. It included appropriate ab@ommodationsa
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Neither the report provided by Petitioner’s expert, Dr. *** nor her testimony changes this
conclusion. While Dr. *** conducted a file review of Student’s educational records and
interviewed Parent and Student, she did not conduct an independent educational evaluation,
contact the District regarding any of the issues raised in her report, or attempt to gather additional
information for a more comprehensive analysis of Student’s program. Moreover, much of the
information that served as the basis for her conclusion that the District failed to provide Student

an appropriate program was not supported by the weight of other credible evidence in the record.®

b. Least Restrictive Environment: May 2022 IEP

The IDEA requires a student with a disability to be educated with non-disabled peers to the
maximum extent appropriate and that special classes, separate schooling, and other removal from the
regular education environment occurs only if the nature or severity of the disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily. This provision is known as the least restrictive environment requirement. 34 C.F.R.
8300.114(a)(2)(i)-(ii). To determine whether a school district is educating a student with a

disability in the least restrictive environment, consideration must be given to:

« Whether the student with a disability can be satisfactorily educated in general
education settings with the use of supplemental aids and services; and

64 Compare Pet. Exh. 2 at 3; Tr. at 242-43 (*** testimony) (opining that using breaks to de-escalate and as an
reinforcement is contradictory), Tr. at 243 (*** testimony) (reviewing consequences with Student before
Student’s behavior escalates appears to be contrary to what is known [about Student]), Tr. at 253 (*** testimony)
(Student does ***, so praising Student
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e |f not, whether the school district mainstreamed the student to the maximum extent
appropriate.

Daniel R.R. v. State Bd. of Educ., 874 F. 2d 1036, 1048 (5th Cir. 1989).

The determination of whether a student with a disability can be educated in general
education settings requires an examination of the nature and severity of the student’s disability,
the student’s needs and abilities, and the school district’s response to the student’s needs. Id. This

determination requires an examination of:
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The record also reflects that the District was responsive to Parent’s concerns. Upon receipt
of Parent’s “Instruction Manual” for Student at the beginning of the 2022-23 school year, District

staff reviewed the information, and the *** teacher shared pertinent parts of it with another
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A preponderance of the evidence demonstrates that services were provided in a
coordinated, collaborative manner to the extent possible. Petitioner failed to show that the District

excluded Parent in bad faith or refused to listen to her.
d. Academic and Non-Academic Benefits: August 2022 — October 2022

Whether a Student received academic and non-academic benefit is one of the most critical
factors in any analysis as to whether a Student has received a FAPE. R.P. ex rel. R.P. v. Alamo
Heights Indep. Sch. Dist., 703 F.3d 801, 813-14 (5th Cir. 2012). The progress must only show some
meaningful development. William V. as next friend of William V. v. Copperas Cove Indep. Sch. Dist.,

826 F. App'x 374, 379 (5th Cir. 2020).

The evidence demonstrates that Student was rggléiqng progress during the short time
Student attended classes in the fall of 2022. Student was able to attend *** in the general
education setting on multiple occasions, and attending *** class in a general education setting
was a significant step for Student. Student earned passing grades in *** during the first nine-week
grading period, and Student mastered multiple TEKS. The evidence also shows that the ***
teacher was able to cultivate a positive relationship with Student and that Student developed
an ongoing friendship with one of Student’s classmates. tue7 Td( )Tj-0.023 Tc 02023 Tw 0Tj0.5 (es)-30(.)]T(
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3. Implementation of the April 2021 IEP: January 2022 — May 2022

Although Petitioner identified the relevant timeframe as approximately December 2021
through October 2022 (when Student stopped attending school), Petitioner provided no argument in
Student’s closing brief that the District failed to provide Student a FAPE in the least
restrictive environment during Student’s *** grade year. Petitioner thus appears to have
abandoned Student’s claim against the District as it applies to this portion of the relevant time

period. Nonetheless, the hearing officer addresses the issue briefly.

As noted above, a prior decision by another hearing officer determined that the April 2021
IEP was appropriate and provided Student a FAPE. In the absence of an allegation that the District
was obligated to review and revise the IEP, the question becomes whether the District failed to
properly implement the April 2021 IEP in spring 2022. Petitioner did not present any evidence to
support such a claim. The evidence indicates that Parent was pleased with Student’s *** grade
*** teacher and Student’s success in the *** and that Student received academic and non-

academic benefits from
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