DOCKET NO59SE1022
STUDENB/N/FPARENT 8§ BEFORE A SPECIAL EDUCATION
Petitioner, g
V. g HEARING OFFICER
MANSFIELINDEPENDENT SCHOOL DISTFG%CT,
:

Respondent. FOR THE STATE OF TEXAS

FINALDECISION OF THE SPECIAL EDUCATION HEARING OFFICER

l.
STATEMENT OF THE CASE

OnOctober 25, 20&udenb/n/Parent(“Petitiontor “Student”) filed a Complaint with the Texas
Education AgentyEA









.
RESOLUTION SESSION

The Parties convened the Resolution Session on N&@&Rherrt Yyere unable to settle their
issues.

V.
FINDINGS OF FACT



https://T.1.48.5-49.13
https://T.1.37.14
https://T.1.48.2-49.13

8. Student performed academveaihywell irt*. The lion’s shareSdfident’seports noted Student
had achieved leved. The lowest level achieved by Stuaketit) and this levet* occurred
only a few timgk1.002].

9. In the area vf; Student received ar) each grading period und#grdne*** under**; one
“¥ yunder™*; one*** under ***; aml one*** under** [J.1001

10. The evidence failed to establish that anyone saw a neeguistedbtudent’s referral for
special education evaluationgg Students'year Student achieved academic suadiss
limited behavioral challengek [J.1.

School Year 202R:*** grade

11. On August* 2021, Student’s Mother sent an email to Steatdisinforming her of some
possiblex*that Student was expressing. She also informed the District tiyatStldidetyin
counseling immediately [P.7.020].

12.  Student started the *** gvattesome behavioral issueSthdent’seacher could correct such
behaviors with redirectbndent’s** grade teacher described Student’s behavior ag*a typical
graderat the beginning of the fall semester 2021. Many *** graders require redirection many tim
some have difficulty following directions. During fall 2021, StudentSiketbhetpimcher
Student’'seacher noted that during the fall 2021 semester, Student was able to be redirected
follow directions [T1.24@5]9-

13.  During the spring semester, Student’s behaviors got ouStfdentte@haviors escalated to
~* Student*% Student**[T.1.236.5}. Student®acher referred Student to theThudtil
System of Support Committee (‘MTSSC”) [24;21847-R.26.122].

MTSS Committee™ grade

14.  Student's MTSS Committseconvened on Febrergr022. The reason for this first meeting
was Student’s behalidecline since returning to school following the Christi8asibreask.
teacher noted that she had to r&tindetgeveral times a day andShatent’sehaviors were
disrupting the class. Her main concern iSuotiesd struggling with following directions with
her student teache(J121]The MTSS Committee assigned Student to Tier | aisl Student
teacher proposed the following goal for Studiemivill neetessredirecting and Studeiht
followdirections when given to the cl@€s1f1]This goal was later modified by the MTSS
Committee because it wagleatlyneasurablélhe new gaalequiredtudent (Ip make

2 The MTSS is a famork that helpducatorprovide academic and behavioral strategies for students with

various needs. MTSS consists of three tiers of intervention that can be amelﬂhéd\/ieiseﬁ@
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15.

16.

17.

18.

appropriate choices 60% of the time, and (2)diodctioms 50%tbé first timthey are given
[J.20.123].

On March+ 2022, Student's MTSS Committee reviewed §talarit’siaking appropriate
choices 60% of the time and determined that Student had reached this goal “satisfactorily” [J.20..

Student’'s MTSS Committee met again oy 2p2R. At this point Student was placed on the
MTSS Tier #2. Having reached Ssuperitof making appropriate choices 60% of the time, the
Committeproposed mew godhatrequired Student to follow directions the first time or lowering
the number of times aStaylent needs to be redirected. Student had not achieved Student’s goal
of following directions 50% of thevtientney are given initially

Student’®eacher noted that Student’s behavior continued to decl8tadepitibacher had

to redirecBtudentmultiple times per day, which was disrupting the class. Student was also
demonstrating extreme frustration at times, even duBtugergtfavorite subje@tudent

was refusing to do assignments and would not listen when the teadbackriStutterghe

noted thetudenéventually would do Studewt’k correctly without help [J.20.122].

On Aprit+* 2022, and April 2022, the MTSS Committee reviewed the status of Student’s goal of
following directions the first time 50% of the time. Student had not madqtea8d1B88.goal

Section 504 Evaluation and Ptahgrade

19.

20.

21.

22.

On March®* 2022, the District recommended that Student have a Section 504 evaluation. Studen
Parent signed consent for this evaluatidd|J.6.

Student’s Section 504 evaluation was completed~gn2B8p2l The evaluation found that
Student qualified for Section 504 servio@6][JIbe Committee noted that Student’s impairment
was***[J.7.017]The Committee adopted accommodations: preferential seating near the teache
and implementation of a behavior tracker, which included daily communication to Student’s Par
and use ¢f*[J.7017]. The Committee noted that Student needed a belsiviberniaig not

require modifications of the District policies; andvBulderdt receive health plan services
[J.7.018]. The Committee recommended implementation of the &ediioocs04 ¢h April

** 2022 [J.7.18]. The Committee found no problems wala&iddemt performance and
determined that Student’s services could be delivered ig&taddntducation classroom
[J.7.018].

The Committee developed a Behavior Intervention Plan (“BIP”) to address Student’s declin
behaviors. The BIP targeted such behaviors@api@mcendphysical aggression, such as
*+[J.8]Both Parents signed consent for Section 504 seni2d824].10.

Student’'s MTSS Committee met again ‘'ofy RI&2. Student’s teacher reported there were no
academic concerns; howestaident’s teacheported th&tudens behaviorsontinued to
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23.

24,

25.

escalateSince Aprit* 2022, Student receitedffice referrals fot Student missetkdays
of school; and Student spemtays in In School Suspensi&®”}: The MTSS Committee
determined that Student should continue Rilide¢htsugh Section 504 [J.0.130].

In April 2022, Student wasStudent** Student was diagnosed WwithAttention Deficit
Hyperactivity Disorder (“ADHD*:*g#nd.8.0015tudent begati:

On Aprit*% 2022, the District issued a Notice of Evaluation pursuant to a Parent’s request for ¢
FIE [J.11.02%tudent’s Parents signed the consent for the FIEpR02@2r{l).12.023].0n
Aprif* 2022, Student was

Between May; 2022, Stu8 Tm [(,)-94.8 Tni¢*Fhessaksadibgdded a new diagAagism

Spectrum Disorder, Level | (high functioning) [P.18.013]. The examiner recommended that
District conduct an AU evaluation to determine 94.8 hether Student needs special edt
accommodatioimsthat area [P-0&1]

Student’s FIE: Summer to Féligrade

26.

Student’s FIE 94.8 Tm (***)complete8 by Student’'s



28. The FIE determined that Student met the criteria for the following disabilities: Emotional Disturb:s



36. The evidence failed to prove that priort, RAPR, the District had a reason to believe that Student
had an IDEA disability ancsthdenteeded special education services to address the disability.

37. The evidence failed to prove that anyone requested an FIE 1tipR0@2ApFihe Parent’s April
**x 2022, request for an FIE triggered ths Distddfind obligatmevaluate Student.

38.  The District complied with its Child Find obligations when it completed Petitioner’s FIE on Septer
x 2022 [R.10 & 14].

39. The evidence failed to prove that Student's Mother waea@nggdl participatiorthe
decisiomakng process.

40. The evidence failed to prove that the District was required to provide Student’'s Parents with anc
copy of the District's Procedural Safegustutseas ApriF** 2022;*% The evidence proves
that the Parents received Procedural SafeguardspR0&@arilJ.12.023].

41.  Student’s request for an IEE is moot. The District granted this request during the October 2022 A
meeting.

42.  The SEHO has no jurisdiction to order the District to apologize to Student.

43. The SEHO has no jurisdiction to order the Districgtolmadyutteat no child endures what Student
endured.

44.  The evidence failed to prove that Student was entitled to a Manifestation Determination Review.
45.  The evidence failed to prove that the District denied Student FAPE.

V.
DISCUSSION

A.BURDEN OF PROOF

There is no distinction between the burden of proof in an administrative hearing and a judi
proceedindgrichardson Indep. Scdkt.. Michael,80 F.3d 286, 292 n.tQj5.2009)he IDEA
creates a presumption favoring the education plan proposed by a school district and places the burd
proof on the student challenging thdt daweliettled that a party challenging the district’s eligibility
determination or offer of services under IDEA bears the burden to prove that the child has been den
FAPESchaffer v. Weak26 U. S. 528 (200mtro v. State of Tex&d3 F.2d 832h(&ir. 1983xff'd
468 U.S. 883 (198&)R. v. Spring Branch Indep. Sch.9DBtF.3d at 754, B3ZeitingCypress
Fairbanks Indep. Sch. Dist. v. Michael F. 118 F.Rildt 25RJano Indep. Sch.,Bi37 F.3d 1003,
101011 (8 Cir. 2010).

B.CHILD FIND

FNALDECISION OF TPECIAIEDUCATIOREARINGFFICER
Studenb/n/Parentv. Mansfielthdependent Schostit{059SE1022)
Page9d



A*“child withdisabilitys adefined term under the IDEéstudent must meet the criteriker one
ormoreofthe enumeratdisabilitglassificatior4C.F.R§ 300.8a). A chiladvitha disabilitynay qualifpr
special education services under more ttlassieatioB.Myv. Pajaro Valley Uniieud Dist.758 F. 3d
1162(9 Cir.2014)cert. denied, 2015 U.S. 1206d4€015)Evenf astudentan meet the criteriarafor
moreof the disabilitiassificatiorsstudent must also demonstra¢ed for speceducation and related
service$oreligibility purpos84.C.F.R§ 300.8 (a)(I)he determinatioiwhethea studenis “inneedof
special education” nmgsteterminenh anndividual basid. oHendrick Hudson Int. Sch. DRowley,
458 U.S. 17807 (1982).

The Child Fidbligatiois triggeredvhen the school distrad reasato suspect the studéhhas
adisabilitgnd (ii) the studeninneedofspecial educatiservices34C.F.R§8300.8a) (1); 300.111 (a)
(c)(1);Goliadnd. Sch. Dist., [BBELR.34(SEA Tex. 2008pt everstudent who struggheschool redpes
anevaluatioforspecial educatiohlvinind.Sch. Disu. A.D.503F.3d 378384(5" Cir.2007); 3€.F.R.

8§






to address Student’s declining behaviors. The BIP targeted such beltavipksas@and Both
Parents signed consent for Section 504 services.

The Committee recommended implementation of the Section 504 Plan tavgc20Q2an April
The Committee found no problems with’Sasaeleimic performance and determined that Student’s
services could be delivered in Stuglamdisl education classroom.

Student’'s MTSS Committee met again ‘'ofy RI&2. Student’s teacher reported there were no
academic concerns; howétedent’seacher reported tBatidens behaviors continued to escalate.
Since Aprit* 2022, Student receivedffice referrals foi, Student missett days of school; and
Student spetitdays inSS. The MTSS Committee determined that Student sheuftedeti P
through Section 504.

The FIE Spring 2022:

On Aprit*% 2022, the District issued a Notice of Evaluation pursuant to a Parent’s request for ¢
FIE. Student’s Parents signed the consent for the FE @9Zril

Each public agency must conduct an FIE, in accordancd-\With36a.3DHQ before the
agency may provide special education and related services to a child with eoddadiitity. its
evaluation, the District should use technically sound instruments to assess the relative contribution of co
and behavioral factors, in addition to physical or developmental factorshdiiie strectariety of
assessment tools and strategies to gather relevant functional, developmental, and academic information
Student and not use any single measure as the sole criterion for deligimityngnaindeveloping
educational program.

The District’'s assessments and other evaluation materials used to assess a stletatimust be se
and administered so as not to be discriminatory on a racial or ¢hiuaasessmsent must beiged
and administered in the student’s lantdpgagsesessment must be used for the piopageish the
assessments or measures are valid and reliable; the assessments must be administered by trainec
knowledgeable personnelfrenassessments must be administered in accordance with instructions provide
by the producer of the assessments.

In this casehe District assessed Student are@t of suspected disabilifies. District’s
evaluations were sufficiently comprehensive to identify all of StudibetBiskrtls assessment tools
and strategies provided relevant information that directly assisted Student’'s ARDC in determining Stu
educational needs.









an FBA and develop a BIP. 20 U.S.C. §1415(k)(1)(F); 34 C.F.R. 8300.530(f). A child with a disability v
assigned to a DAEP must continue to receive education services to enable the child to continue to parti
in the general education curriculum and to make progress goasidhtsF.R. 8300.530(d). The
student must receive, where appropriate, an FBA and behavioral intervention services and modificatior
are designed to address the behavior violation so that it does not recur.

The MDR is an important discipline procedure under the IDEA. It is an evaluation of a stude
misconduct to determine whether that conduct is a manifestation of the student’s disabilities. It mu:
performed within ten (10) school days of the change in placement that stemmedlifyiin an IDEA
student’s violation of a code of conduct. 34 C.F.R. 8300.530(e).

Generally agfrict isot required to conduct an MDR whetgdtrd@ssnot eligible for special
education and related servicssudent that is not eligible for special education is only entitled to an
MDR if the district had knowledge that the child was a child with a disability before the behavior t
precipitated the disciplinary action occurred. See 34 C.F.R. 8300.534.

While the evidence established that the District had knowledge of Student’'s negative behavio
this did not equate to knowledge of an IDEA eligibility and an understanding that Student was in nee
special education services. The trigger to perform an FIE occurred wihareSisideqgiissted an
FIE on April 72022. This is the date that the District suspected a disability requiring special educatio
intervention.

It was incumbent on Student to proSeuthertihad a change in placement afterA@022,
and that such change in placement occurred over 10 school days. Student did not present proba
evidence that the District did, in fact, change Stadentsnt for more than 10 school days.
Accordgly, Student failed to prove entitlement to an MDR.

B. Substantive Requirements

In 1997, the Fifth Circuit establishedacfoutest to determine whether a school district’s IEP is
reasonably calculated to provide a meaningful educational benefit under the IDEA: (1) Is the proc
individualized on the basis of the student’'s assessment and performance?; (2) Is the program administe
the LRE?; (3) Are the services provided in a coordinated and collaborative manner by the key stakehol
and(4) Does the student demonstrate both positive academic and nonacademic bé&aatisAkSypress
Indep. Sch. Dist. v. Michael F., 118 F.3d 245CR49997). These factors werkinaed by the Fifth
Circuit as appropriate under, and consistEnovathi,FE.R. v. Spring Branch Indep. Sch90$sF.3d
754, 765 {&Cir. 2018)These four factors need not to be accorded any particular weight nor be applied in a
particular way. Instead, they are merely indicators of an appropriate program and intended to guide the
intense inquiry

The Michael F. analysis presupposes that an IEP has already been developed aAt implemente:
the time Student filed Stud@otigplaint, October 25, 2022, there was no IEP that had been.implemented
On Novembet* 2022, Student’s Parents agoe@dplement the Octoter2022, IEP, with some

8 A “change of placement” occurs when the district removedigfitdel BEAent fr@udent’s current







Based upon the record of this proceeding and the foregoing Findings of Fact and Conclusions of
itis ORDERED that the relief requested by Student is DENIED and this case is DPREBIHORVITH
TO REFILING.

SIGNED this th2day ofanuary 2G2

Deborah Heaton McElvaney
Special Education Hearing Officer
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NOTICE TO THE PARTIES

The Decision issued by the Hearing Officer is final, except that any party aggrieved by the Find
and Decision made by the Hearing Officer, or the performance thereof by any other party, may bring
action with respect to the issues presented at the Due Process Hearing in any state court of comp
jurisdictiorran a District Court of the United States. A civil action brought in state or federal court must
initiated not more than 90 days after the date the Hearing Officer issued her written Decision in the Due P
Hearing. 20 U.S.C. §81415(i)(2) arch(®) ¥ 15(

COPIES SENT TO:

MABMAIL ***

*kk

Petitioner's Parent

VIABMAIL ***

*k%

Petitioner's Advocate

MIAEMAIL dean@leasorcrass.com
Mr. Dean Micknal

LEASOR CRASS, P.C.

302 W. Broad Street

Mansfield, TX 76063
Respondent’s Counsel
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