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9. failed to conduct an appropriate functional behavioral assessment (FBA) and devise 

and implement an appropriate behavioral intervention plan (BIP) for the 

Respondent/Counter Petitioner; 

10. failed to timely respond to the parents‘ records requests; 

11. failed to timely respond to the parents‘ IEE request; 

12. failed to offer appropriate transportation servi
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On December 22, 2009, the Respondent/Counter Petitioner requested a continuance of 

the due process hearing.  Upon consideration, this Hearing Officer determined that good cause 

was shown and the hearing was rescheduled.  On January 29, 2010, this Hearing Officer held a 

prehearing teleconference with the parties to resolve a discovery dispute. 

 

The due process hearing was conducted on March 2, 3, 4, and 5, 2010.  Altogether, 15 

witnesses were called and testified.  Altogether, 71 exhibits (either in total or in part) were 

admitted into evidence.  During the hearing, the parties were afforded a fair opportunity to offer 

and solicit evidence and testimony to satisfy their burden of persuasion as assigned under 

Schaffer v. Weast, 546 U.S. 49, 57 – 58 (2005).  Subsequent to the hearing, the parties were 

permitted to submit written closing arguments.
3
 

 

Findings of Fact 

 

 Based upon the testimony and evidence taken on the record in this proceeding, this 

Hearing Officer makes the following findings of fact: 

 

1. At the beginning of the 2008-09 school year, the Student was a ***-year-old child 

in the *** grade in *** school in the District.  The Student qualifies as a child 

with a disability under the IDEA.  The Student is eligible for special education 

under the autism, *** and speech impairment categories.  (Pet‘r Ex. 2 at 1 – 2; 
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skills were stated as:  ―[The Student] will *** from peers and will *** when they 

request it from [the Student] using ***.  [The Student] also can sit appropriately 

in a small group 1:2 for 5 minutes while keeping . . . hands and feet to [self] when 

engaged in the group activity.  [The Student] will also physically prompt others to 

do a specific activity independently (help [the Student] ***).‖  (Hr‘g Tr. at vol. 3, 

p. 721; Pet‘r Ex. 2 at 16 – 17) 

 

11. At the beginning of the 2008-09 school year, the Student‘s IEP communication 

goal was:  ―[The Student] will improve . . . communication skills as demonstrated 

by mastery of the following objectives.‖  Six objectives were listed on the 

communication IEP; each objective had ―level of mastery criteria‖ stated.  The 

Student‘s present levels of academic achievement and functional performance in 

the area of communication were described as ―Student has communication needs 

which should be addressed through supplementary aids and services, IEP, AT, 

and/or speech therapy‖ as well as ―Student is ***.  Direct instruction in student‘s 

mode of communication:  ***.  Opportunities for direct communication with 

peers in student‘s mode of communication:  ***.‖  The Student‘s present levels of 

academic achievement and functional performance in the area of communication 

were also stated as:  ―[The Student] can follow instructions to do an enjoyable 

action in context with a model.  [The Student] can ***.  [The Student] can also 

select a reinforcing item from an array of 2-3.  [The Student] can also follow 

instructions to ***.  [The Student] can also *** when instructed to do so.  This 

includes *** movements.  [The Student] will also occassionally [sic] 

spontaneously imitate the actions of others.‖  (Hr‘g Tr. at vol. 3, p. 721; Pet‘r Ex. 

2 at 3, 18 – 20; Resp‘t Ex. 50 at 408) 

 

12. At the beginning of the 2008-09 school year, the Student‘s IEP self-help skills 

goal was:  ―[The Student] will increase . . . independent living skills as 

demonstrated by mastery of the following objectives.‖  Six objectives were listed 

on the self-help skills IEP; each objective had ―level of mastery criteria‖ stated.  

The attainment of *** skills was not among the self-help objectives; this objective 

was in previous IEPs but was dropped because the Student had *** and no 

doctor‘s note had yet been received permitting the resumption of this objective.  

The Student‘s present levels of academic achievement and functional 

performance in the area of self-help skills were stated as:  ―[The Student] can 

occassionally [sic] ***.  [The Student] has also demonstrated the ability ***, but 

[the Student] often requires prompting.  [The Student] can also *** hands 

independently but does not consistently demonstrate independence with this skill 

and often requires physical prompting.‖ �　1Ԁ 
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30. 
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the reevaluation.  (Hr‘g Tr. at vol. 1, pp. 57 – 58, 87; Pet‘r Ex. 12 at 1 – 2; Resp‘t 

Ex. 67 at 675 – 76, 706 – 07) 

 

34. The District interpreted the results of the ADOS as indicating that the Student‘s 

autism is ―significant.‖  (Hr‘g Tr. at vol. 1, pp. 57 – 63, 87 – 88; Pet‘r Ex. 12 at 

14, 17 – 19, 34; Resp‘t Ex. 67 at 687, 690 – 92, 719, 722 – 24; Resp‘t Ex. 68 at 

739) 

 

35. The producer of the ADOS recommends that it not be administered to a child who 

is ***.  (Hr‘g Tr. at vol. 2, pp. 467 – 68) 

 

36. On February 13, 2009, the District held an ARD committee meeting for the 

Student.  The Student‘s parents were in attendance and participated.  Among other 

things, the committee conducted the annual review of the Student‘s IEP.  The 

District adopted IEP annual goals effective until February 12, 2010 in the 

following seven areas:  academics; language arts; social skills; mathematics; 

communication; independent living skills; and adaptive behavior.  (Hr‘g Tr. at 

vol. 4, pp. 1,004 – 10, 1,170 – 71; Pet‘r Ex. 11 at 1 – 15; Resp‘t Ex. 65 at 630 – 

45) 

 

37. For the remainder of the 2008-09 school year, the Student‘s IEP academics goal 

was:  ―[The Student] will increase mastery of academic skills as demonstrated by 

meeting the objectives [sic] below.‖  One objective was listed on the academics 

IEP; the objective had ―mastery criteria‖ stated.  The Student‘s present levels of 

academic achievement and functional performance in the area of academics were 

described as ―Reading:  1) Reading *** 
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39. For the remainder of the 2008-09 school year, the Student‘s IEP social skills goal 

was:  ―[The Student] will increase mastery of social skills as demonstrated by 

meeting the objectives below.‖  Two objectives were listed on the social skills 

IEP; the objectives had ―mastery criteria‖ stated.  Among the objectives was that 

the Student would ―allow a peer to *** for at least 30 seconds.‖  There was no 

description of the Student‘s present levels of academic achievement and 

functional performance in the area of social skills.  (Hr‘g Tr. at vol. 2, pp. 576 – 

77; Hr‘g Tr. at vol. 4, pp. 1,009 – 10; Pet‘r Ex. 11 at 9; Resp‘t Ex. 65 at 639) 

 

40. For the remainder of the 2008-09 school year, the Student‘s IEP mathematics goal 

was:  ―[The Student] will increase mastery of mathematics skills as demonstrated 

by meeting the objectives below.‖  Two objectives were listed on the mathematics 

IEP; the objectives had ―mastery criteria‖ stated.  The Student‘s present levels of 

academic achievement and functional performance in the area of mathematics 

were described as ―Math:  1) Tracing numbers in order ***; 2) Counting 

manipulative ***.  ***:  1) Filling in (both *** & writing it on paper) the missing 

***) Recognizing the numbers & *** when shown the number on a card (***).‖  

(Hr‘g Tr. at vol. 2, pp. 577 – 78; Hr‘g Tr. at vol. 4, p. 1,007; Pet‘r Ex. 11 at 4, 10; 

Resp‘t Ex. 65 at 640) 

 

41. From the February, 2009 ARD committee meeting until the next ARD committee 

meeting, the Student‘s IEP communication goal was:  ―[The Student] will 

increase mastery of communication skills as demonstrated by meeting the 

objectives below.‖  Nine objectives were listed on the communication IEP; the 

objectives had ―mastery criteria‖ stated.  The Student‘s present levels of academic 

achievement and functional performance in the area of communication were 

described by listing the mastered and emerging sign vocabularies of the Student 

by expressive language and receptive language.  (Hr‘g Tr. at vol. 4, pp. 1,007 – 

08; Pet‘r Ex. 11 at 3 – 4, 11; Resp‘t Ex. 65 at 632, 641) 

 

42. 
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43. For the remainder of the 2008-09 school year, the Student‘s IEP adaptive 

behavior goal was:  ―[The Student] will increase mastery of adaptive behavior 

skills as demonstrated by meeting the objectives below.‖  Three objectives were 

listed on the adaptive behavior IEP; the objectives had ―mastery criteria‖ stated.  

The Student‘s present levels of academic achievement and functional 

performance in the area of adaptive behavior were described as ―Current 

behavior:  1) Enjoys computer time (& can sit independently w/out any 

disruptions for periods of time); 2) Follow 1-step directions during table work; 3) 

Non-aggressive behaviors such as *** to avoid task demand; and 4) Aggressive 

behaviors such as ***.  Emerging behavior: 1) Beginning to *** with more 

independence.  Previous behavior:  1) [The Student] has NO [sic] indications 

currently of engaging in aggression to others in the form of *** to [sic] either 

peers or adults; 2) [The Student] has NO [sic] indications of currently engaging in 

nonaggression in the form  to 
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and focus on the same thing – and avoidant behavior.  (Hr‘g Tr. at vol. 1, pp. 63, 

76 – 77, 114, 124 – 25, 134, 138 – 40, 145 – 47, 153 – 55; Pet‘r Ex. 12 at 28, 32) 

 

55. Among other things, the reevaluation report addressed AT and stated:  ―The need 

for assistive technology has been informally evaluated through observation, 

teacher reports, and parent report.  [The Student] currently uses *** to access 

information in [the Student‘s] environment.‖  The report further stated:  

―Recommendations to enable the student to benefit from special education, and to 

advance appropriately toward attaining the annual goal(s):  picture schedule, 

pictures to access information in [the Student‘s] environment.‖  Among other 

things, the report recommended that ―[The Student] would benefit by daily work 
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continue the Student‘s placement in the STC classroom.  The parent did not 

request an IEE at public expense at this meeting.  (Hr‘g Tr. at vol. 4, pp. 1,025 – 

28; Pet‘r Ex. 13 at 20 – 21; Resp‘t Ex. 70 at 767 – 68) 

 

62. The May 8, 2009 ARD committee also discussed ESY services for the Student.  

The District recommended ESY services.  The parent requested additional 

information about the ESY teacher who would be assigned to the Student.  The 

committee recessed the meeting until May 19, 2009.  (Hr‘g Tr. at vol. 3, p. 618; 

Pet‘r Ex. 13 at 21, 24; Resp‘t Ex. 70 at 768, 771) 

 

63. On May 19, 2009, the District resumed an ARD committee meeting for the 

Student.  The Student‘s parents were in attendance and participated.  Among other 

things, the committee continued discussion of ESY services for the Student.  The 

District proposed that the Student be provided ESY services for three hours a day 

for four days a week over five weeks.  The District proposed that *** would 

account for one and one-half hours per week of the ESY program; ―structured 

teach‖ services would account for the remainder of the ESY program.  The 

parents expressed disagreement with the ESY proposal because the amount of 

proposed *** was not commensurate with the intensity of *** during the school 

year.  The parents declined ESY for summer, 2009.  The parents disagreed with 

the proposed continued placement of the Student in the STC.  At the ARD 

committee meeting the parents disagreed with the decisions of the District.  (Hr‘g 

Tr. at vol. 3, pp. 618 – 19, 640 – 41, 698 – 99; Hr‘g Tr. at vol. 4, pp. 1,028 – 29; 

Pet‘r Ex. 13 at 21 – 22, 24; Resp‘t Ex. 70 at 768 – 69, 771) 

 

64. The District provided a prior written notice to the Student‘s parents following the 

May 19, 2009 ARD committee meeting.  The prior written notice contained all of 

the elements required under Title 34 C.F.R. § 300.503(b).  (Hr‘g Tr. at vol. 4, p. 

1,030; Pet‘r Ex. 13 at 25 – 27; Resp‘t Ex. 70 at 772 – 74) 

 

65. During ARD committee meetings over the 2008-09 school year, the Student‘s 

parents inquired several times about the level of *** ability of the Student‘s STC 

special education teacher.  On those occasions of parental questions about the 

teacher‘s *** proficiency, the ARD committee conversation was ―redirected‖ to 

another topic by the District.  (Hr‘g Tr. at vol. 3, pp. 798 – 99; Hr‘g Tr. at vol. 4, 

pp. 1,191 – 93) 

 

66. During the 2008-09 school year, the Student‘s STC special education teacher sent 

home with the Student a ―Daily School – Home Note.‖  (Hr‘g Tr. at vol. 4, pp. 

1,167 – 70; Pet‘r Ex. 20) 
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67. The Student learned and was able to *** in May, 2009 than in October, 2008.  

(Hr‘g Tr. at vol. 4, pp. 1,145 – 50; Pet‘r Ex. 5 at 20; Pet‘r Ex. 13 at 2; Resp‘t Ex. 

70 at 750) 

 

68. The Student‘s progress on the IEP social skills goal was static over the spring of 

2009.  The District‘s progress reports to the parents from March 25, 2009 and 

June 4, 2009 were identical.  Under the progress code each stated ―work in 

progress.‖  Under general comments each stated:  ―[The Student] enjoys . . . time 

with peers and will allow a peer to *** but we need to see on a more consistent 

basis [the Student] allowing a friend to join [the Student] without maladaptive 

behaviors occuring [sic].‖  (Pet‘r Ex. 15 at 37, 52) 

 

69. The Student was not *** as of June, 2009.  (Pet‘r Ex. 26 at 7) 

 

70. On June 2, 2009, the Student‘s parent submitted a written request to the District 

asking for a copy of the Student‘s education records.  (Hr‘g Tr. at vol. 1, p. 227; 

Resp‘t Ex. 56 at 524) 

 

71. On June 29, 2009, the District replied to the parents‘ records request seeking 

clarification of the scope of records requested and informing the parent of 

projected fees.  The District‘s special education director invited the parent to 

make an appointment to inspect and review the Student‘s education records.  The 

parent responded and declined an appointment because of the anticipated volume 

of records and inconvenience and indicated agreement to pay fees to obtain the 

records.  (Hr‘g Tr. at vol. 1, p. 229; Resp‘t Ex. 56 at 525, 531 – 32) 

 

72. On or about July 16, 2009, the District provided the Student‘s parents an updated 

estimate of fees for obtaining copies of the Student‘s education records.  (Hr‘g Tr. 

at vol. 1, p. 231; Resp‘t Ex. 56 at 537 – 38) 

 

73. On July 20, 2009, the Student‘s parents confirmed to the District their agreement 

to pay the fees for obtaining the Student‘s education records.  (Pet‘r Ex. 30 at 2 – 

3; Resp‘t Ex. 56 at 539 – 40) 

 

74. On August 5, 2009, the District notified the Student‘s parents that copies of the 

Student‘s education records were available for pick-up.  (Hr‘g Tr. at vol. 1, p. 

232; Pet‘r Ex. 30 at 6; Resp‘t Ex. 56 at 541) 

 

75. The Student‘s parent participated in a ―meet the teacher night‖ at the beginning of 

the 2009-10 school year.  The parent met the Student‘s new STC special 
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education teacher for the new school year and the teacher revealed that she was 

not *** as the Student‘s parent.  (Hr‘g Tr. at vol. 3, pp. 799 – 801, 848 – 50) 

 

76. The Student‘s parents opted not to send the Student to school in the District at the 

beginning of the 2009-10 school year.  (Hr‘g Tr. at vol. 1, pp. 262 – 63; Hr‘g Tr. 

at vol. 2, p. 302; Pet‘r Ex. 23 at 2; Resp‘t Ex. 73 at 816; Resp‘t Ex. 75 at 838) 

 

77. The Student has been *** since the start of the 2009-10 school year.  The 

Student‘s parents did not inform the District of their intent to obtain 

reimbursement prior to *** the Student.  (Hr‘g Tr. at vol. 2, pp. 303, 426; Resp‘t 

Ex. 93 at 1,270) 

 

78. On or about September 1, 2009, the Student‘s parents submitted to the District a 

request for *** for the Student.  In support of their request, the parents provided a 

letter from their pediatrician – Dr. *** – recommending ***.  The pediatrician‘s 

letter stated in part:  ―[The Student] appears to [sic] experiencing significant stress 

in the school environment, beyond that which is typically seen in children 

transitioning back to school.  [The Student‘s] behavior, communication ability 

and self help skills regress when [the Student] returns to the school setting, and 

[the Student‘s] current independent [sic] educational plan does not seem to 

appropriately meet [the Student‘s] needs.  [The Student‘s] parents anticipate 

severe behavioral regression is likely if [the Student] returns to school at the 

present time.  I am requesting [the Student] receive *** based on a medical 

exception.‖  (Hr‘g Tr. at vol. , p. ; Pet‘r Ex. 22 at 1; Pet‘r Ex. 23 at 9; Resp‘t Ex. 

73 at 820; Resp‘t Ex. 75 at 833) 

 

79. The pediatrician‘s September 1, 2009 letter also stated in part:  ―Additionally the 

parents and I believe an independent educational evaluation should be performed 

and are requesting the evaluation be approved by the district.‖  (Pet‘r Ex. 23 at 9; 

Resp‘t Ex. 75 at 833) 

 

80. On September 21, 2009, the District held an ARD committee meeting for the 

Student.  The Student‘s parents were in attendance and participated.  Among other 

things, the District reviewed the parental *** request and determined that 

additional information from the pediatrician was necessary to consider the 

request; the *** was not approved.  The parents asked, and the District agreed, 

that the District would provide its questions for the pediatrician in writing and 

give them to the parents who in turn would forward them to the pediatrician.  

(Hr‘g Tr. at vol. 1, pp. 251 – 54; Hr‘g Tr. at vol. 3, pp. 624 – 26; Pet‘r Ex. 23 at 1 

– 3, 6; Resp‘t Ex.73 at 815 – 18) 
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81. The September 21, 2009 ARD committee also discussed the Student‘s parents‘ 

disagreement with the February 27, 2009 reevaluation and September 1, 2009 

request for an IEE at public expense.  The District responded that the IEE request 

was under consideration.  The parents disagreed with the decisions of the District 

at the ARD committee meeting.  (Hr‘g Tr. at vol. 1, pp. 251 – 52; Pet‘r Ex. 23 at 

1, 6; Resp‘t Ex.73 at 815, 818) 

 

82. The September 21, 2009 ARD committee also responded to a question by the 

Student‘s parents about the *** of an LSSP previously involved in evaluating the 

Student.  (Hr‘g Tr. at vol. 3, pp. 650 – 51, 740 – 41) 

 

83. Before the September 21, 2009 ARD committee meeting concluded, a *** left.  

The absence of *** for the remainder of the meeting, however, did not impede the 

parent‘s participation.  (Hr‘g Tr. at vol. 3, pp. 809 – 10) 

 

84. On September 21, 2009, the District‘s special education director sent a letter to 

the Student‘s parents that acknowledged their request for an IEE at public expense 

and stated, among other things:  ―. . . McKinney ISD has chosen to request a due 

process hearing to prove the appropriateness of its evaluation.‖  (Hr‘g Tr. at vol. 

1, p. 256; Pet‘r Ex. 24 at 1; Resp‘t Ex. 74 at 822) 

 

85. On September 25, 2009, the District provided to the Student‘s parents its letter 

containing six questions for their pediatrician on the *** recommendation.  The 

parents raised concerns about the letter‘s contents and the District prepared a 

revised letter with its six questions.  The pediatrician replied in writing to the 

District‘s questions on October 13, 2009.  Her response was forwarded to the 

District by the parents.  (Hr‘g Tr. at vol. 1, pp. 260 – 61; Pet‘r Ex. 25 at 1 – 5; 

Pet‘r Ex. 26 at 1 – 4; Resp‘t Ex. 75 at 826a, 826, 837 – 38, 845 – 46) 

 

86. On October 2, 2009, the TEA received the District‘s request for a due process 

hearing under the IDEA to attempt to demonstrate the appropriateness of the 

February 27, 2009 FIE.  The District did not supply the Student‘s parents with a 

procedural safeguards notice when it filed for this due process hearing with the 

TEA. 

 

87. On October 16, 2009, the District received the responses of the Student‘s 

pediatrician to its six questions on her *** recommendation.  (Pet‘r Ex. 26 at 3) 

 

88. On October 21, 2009, the District‘s special education director sent an e-mail 

message to the Student‘s parent that stated, among other things:  ―I realize that 

you are requesting *** and that the District does not agree with this request based 
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Respondent, therefore, violated the Texas Education Code provision requiring assessment 

―procedures and materials‖ for children who are *** be in the child‘s ―preferred mode of 

communication.‖
12

  This Hearing Officer interprets this Texas provision to apply to all of the 

assessment material administered to ***. 

 

 Here, the Petitioner/Counter Respondent failed to demonstrate by a preponderance of the 

evidence that the interpretation of results and determinations on educational needs were 
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look at or engage with a person and focus on the same thing.
17

  If there is a lack of attending or 

joint attention as attributes of autism, then the educational program should be developed to 

address those needs.  If instead, as suggested by the parents‘ private evaluators, any lack of 

attention or engagement is primarily because of being in an uncomfortable situation or frustrated 

by not having an opportunity to communicate with others ***, then the educational program 

should be developed to address that need.
18

  The parents secured two IEEs at their own expense 

that generated results and recommendations different from the District‘s reevaluation regarding 

the attending and joint attention problems and appropriateness of exposing the Student to a *** 

learning environment.  Without the test protocols, the parents‘ ability to participate in the process 

by exploring the accuracy of the District‘s reevaluation and weighing options central to the 

direction of the educat
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educational benefits:  (1) individualized services; (2) placement in the LRE; (3) coordination of 

key stakeholders; and (4) provision of educational benefits.
22

 

 

 The analysis here will focus on each of the Michael F. factors as determinative of the 

outcome of counterclaim no. 1.  Procedural compliance will be addressed below under the 

counterclaims raising procedural defects. 

 

 Individualized Services 

 

 Factor 1 under Michael F. is whether the child‘s IEP has been individualized.  An IEP is 

individualized if it includes the goals and programming that respond to the identified special 

needs of the child.  Here, the Petitioner/Counter Respondent omitted an annual goal and 

objective on *** for the Respondent/Counter Petitioner.  The Petitioner/Counter Respondent had 

previously included *** in the Student‘s IEP but deleted it in the 2008-09 IEP.  The 

Petitioner/Counter Respondent‘s February, 2009 reevaluation identified *** as an area of 

weakness.  No IEP amendment, however, was made to address this area.  The special education 

director of the Petitioner/Counter Respondent acknowledged that if this was still an area of need, 

there should have been an annual goal or objective developed.
23

  This Hearing Officer finds that 
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Educational Benefit 

 

 Factor 4 under Michael F. is whether the child received educational benefits.  Here, there 

were mixed results.  Regarding academic benefits, the Student did learn *** over the course of 

the 2008-09 school year.  Regarding nonacademic benefits, the Student remained without ***.  

So
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Counterclaim # 4 

 

 The Respondent/Counter Petitioner‘s fourth counterclaim is that the Petitioner/Counter 

Respondent failed to allow the parents to participate in the ARD committee process.  Under the 

IDEA, protecting and securing parent involvement is central in the provision of FAPE to 

children with disabilities.  Among other things, schools are required to ensure parents are 

afforded an opportunity to participate in ARD committee meetings.
29

  Further, there are 

provisions intended to ensure that parents have the information they need to participate in the 

educational programming process.  For instance, parents must be given a copy of any evaluation 

and reevaluation reports.
30
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the pendency of the case unless the parents and school district agree otherwise.
40
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computers and utilized that technology.  This Hearing Officer finds that the Respondent/Counter 
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(2) If a parent requests an independent educational evaluation at public expense, 

the public agency must, without unnecessary delay, either— 

(i) File a due process complaint to req
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limitations period, there was any problem with the special bus that carried the 

Respondent/Counter Petitioner to and from school.
56

 

 

 In conclusion, this Hearing Officer finds that the Petitioner/Counter Respondent prevails 

on Counterclaim no. 12. 

 

Counterclaim # 13 

 

 The Respondent/Counter Petitioner‘s thirteenth counterclaim is that the 

Petitioner/Counter Respondent failed to provide prior written notice to the parents.  Under the 

IDEA, school districts must timely alert parents of children with disabilities in writing in a wide 

variety of situations to ensure their knowledge of, and participation in, their child‘s education.  

Schools must provide a written notice to the parents of a child with a disability each time it either 

proposes to, or refuses to, initiate or change the identification, evaluation, educational placement 

or provision of FAPE.
57

  Schools must provide a written notice to the parents of a child with a 

disability each time they decides that ―personally identifiable information‖ collected or used in 

the provision of educational services is no longer needed.
58

 

 

 Here, the Petitioner/Counter Respondent did not inform the Respondent/Counter 

Petitioner that test protocols collected and used in the reevaluation of the Student were no longer 

needed and would be destroyed.  The Family Policy Compliance Office (FPCO) of the U.S. 

Department of Education, in providing technical assistance to another Texas school district, has 

held that testing protocols that are personally identifiable to a student qualify as an education 

record under the Family Educational Rights and Privacy Act and the IDEA.  Under the 

destruction of records regulation of the IDEA – 34 C.F.R. § 300.624 – such testing protocols 

cannot be destroyed without prior notice to the parents.
59

  The Petitioner/Counter Respondent, 

therefore, committed a procedural violation.  This Hearing Officer finds that this procedural 

violation – failure to provide notice regarding no further need for and destruction of the test 

protocols – significantly impeded the parents‘ opportunity to participate in the decision-making 

process regarding the provision of FAPE to the Student.
60

  The parents disagreed with the 

                                                 
56
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 Here, an educational diagnostician for the Petitioner/Counter Respondent testified that 

the school district used strategies based on peer-reviewed research in educating the Student in the 

STC placement.  For the Respondent/Counter Petitioner to prevail on this issue, it must satisfy its 

burden as the party bringing this counterclaim that that was not true.  While one of the 

Respondent/Counter Petitioner‘s experts testified about methods of instruction based on peer-

reviewed research for children such as this Student that the school district was not employing, 

that did not establish that the Petitioner/Counter Respondent‘s approach was not grounded in 

peer-reviewed research.
72

 

 

 In conclusion, this Hearing Officer finds that the Petitioner/Counter Respondent prevails 

on Counterclaim no. 15. 

 

Counterclaim # 16 

 

 The Respondent/Counter Petitioner‘s sixteenth counterclaim is that the Petitioner/Counter 

Respondent failed to provide the procedural safeguards notice to the parents.  A notice of 

procedural safeguards provides parents a full explanation of their rights under the IDEA.
73

  

Among the occasions when a school district must provide it to parents is upon the first due 

process complaint requesting a due process hearing in a school year.
74
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 The Respondent/Counter Petitioner‘s seventeenth counterclaim is that the 

Petitioner/Counter Respondent failed to devise appropriate measurable annual goals and 

objectives based on present levels of academic achievement and functional performance for the 

Respondent/Counter Petitioner.  Per the discussion under Counterclaim no. 1 regarding a lack of 

a goal or objective on ***, the Respondent/Counter Petitioner prevails on Counterclaim no. 17. 

 

Counterclaim # 18 

 

 The Respondent/Counter Petitioner‘s eighteenth counterclaim is that the 

Petitioner/Counter Respondent incurred, as a result of the alleged violations of the IDEA, the 

obligation to cover and reimburse the parents for privately secured services provided to the 

Respondent/Counter Petitioner.  Under the IDEA, reimbursement for ***, evaluation, therapy 

and other costs is possible under specified conditions.
76

  Procedurally, parents generally must 

demonstrate that they provided advance notice to the school district before removing the child 

for private instruction.
77

  Substantively, parents must demonstrate that they have satisfied a two-

part test:  first, showing that the school district cannot offer an appropriate education to the child 

and, second, showing that the private instruction did so.
78

 

 

Here, the Respondent/Counter Petitioner did not comply with the notice provisions for a 

reimbursement request.  Under the IDEA, a party may provide notice in one of two ways.  Notice 

provided through an ARD committee meeting must occur before the child is removed.
79

  Notice 

provided through a notice letter must occur at least 10 business days before the child is 

removed.
80

  Regardless of the manner of notice, the party desiring reimbursement must (1) 

inform the ARD committee that it is rejecting the placement proposed by the school district; (2) 

state its concerns; and (3) state its intent to enroll the child in private school at public expense.
81

  

The Student‘s parents did not state their intent to *** the Student at public expense before 

beginning ***. 

 

 In conclusion, this Hearing Officer finds that the Petitioner/Counter Respondent prevails 

on Counterclaim no. 18. 

 

Conclusions of Law 

 

After due consideration of the foregoing findings of fact, this Hearing Officer makes the 

following conclusions of law: 

                                                 
76

 34 C.F.R. § 300.148. 
77

 34 C.F.R. § 300.148(d)(1). 
78
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8. The Petitioner/Counter Respondent, McKinney Independent School District, did not 

fail to appropriately address the OT needs of the Respondent/Counter Petitioner, 

Student, under 34 C.F.R. §§ 300.34, 300.320(a)(4), 300.324(a)(1)(iv). 

 

9. The Petitioner/Counter Respondent, McKinney Independent School District, did not 

fail to assess and address the AT needs of the Respondent/Counter Petitioner, 

Student, 



McKinney ISD v. Student, b/n/f Parents 
No. 026-SE-1009 

Final Decision 

Page 41 of 49 

17. The Petitioner/Counter Respondent, McKinney Independent School District, failed to 

provide the procedural safeguards notice to the parents of the Respondent/Counter 

Petitioner, Student under 34 C.F.R. § 300.504.  This procedural violation, however, 

did not deny the receipt of FAPE under 34 C.F.R. § 300.513 and Adam J. v. Keller 

Indep. Sch. Dist., 328 F.3d 804, 811 – 13 (5
th

 Cir. 2003). 

 

18. The Petitioner/Counter Respondent, McKinney Independent School District, failed to 

devise appropriate measurable annual goals and objectives based on present levels of 

academic achievement and functional performance for the Respondent/Counter 

Petitioner, Student, under 
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SIGNED this ______ day of  May, 2010. 

 

 

 

____________________________ 

Steven R. Aleman 
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CITE: 34 C.F.R. § 300.114 

 

HELD: For the Respondent/Counter Petitioner.  As implemented by the 

Petitioner/Counter Respondent, the STC was not the LRE for the 

Respondent/Counter Petitioner. 

 

COUNTER- 

CLAIM 3: Whether the Petitioner/Counter Respondent failed to address the 

Respondent/Counter Petitioner‘s communication needs. 

 

CITE: 34 C.F.R. §§ 300.324(a)(2)(iv), 300.324(b)(2); Tex. Educ. Code § 29.305 

 

HELD: For the Respondent/Counter Petitioner.  The Petitioner/Counter Respondent 

planned that the Respondent/Counter Petitioner would have peers to communicate 

with using *** but the peers could not independently communicate with the 

Respondent/Counter Petitioner. 

 

COUNTER- 

CLAIM 4: Whether the Petitioner/Counter Respondent failed to allow the parents to 

participate in the ARD committee process. 

 

CITE: 34 C.F.R. § 300.322; Tex. Educ. Code § 29.306; 19 Tex. Admin. Code § 

89.1050(h) 

 

HELD: For the Petitioner/Counter Respondent.  The parents were involved in determining 

the Respondent/Counter Petitioner‘s program and allowed to be heard in ARD 

committee meetings. 

 

COUNTER- 

CLAIM 5: Whether the Petitioner/Counter Respondent failed to appropriately consider and 

address the Respondent/Counter Petitioner‘s needs using the autism supplement. 

 

CITE: 19 Tex. Admin. Code §§ 89.1055(e) – (f) 

 

HELD: For the Respondent/Counter Petitioner in part.  See counterclaim no. 9. 

 

COUNTER- 

CLAIM 6: Whether the Petitioner/Counter Respondent failed to appropriately and timely 

arrange a *** for the Respondent/Counter Petitioner. 
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CLAIM 10: Whether the Petitioner/Counter Respondent failed to timely respond to the 

parents‘ records requests. 

 

CITE: 34 C.F.R. §§ 300.501(a), 300.613 

 

HELD: For the Petitioner/Counter Respondent.  The Petitioner/Counter Respondent 

timely produced copies of education records to the Respondent/Counter 

Petitioner. 

 

COUNTER- 

CLAIM 11: Whether the Petitioner/Counter Respondent failed to timely respond to the 



McKinney ISD v. 
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CITE: 34 C.F.R. §§ 300.320(a)(1) – (2) 

 

HELD: For the Respondent/Counter Petitioner.  IEP lacked necessary goal/objective as 

identified in reevaluation. 

 

COUNTER- 

CLAIM 18: W


