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3. that theDistrict be orderedot contract—within 30 days of the date of the hearing officer’s
decisior—with one or more professionals, who are not employees of the District, who have
the necessary qualifications, who are knowledgeable and erped in implementing
evidencebased pro@ms to support students with disabilities in the general education
setting,and who have been approved by Petitioner, to perform the following functions:

a. conduct an evaluation to determine what supplementargraddservices Student
needs to make proggs in the general education setting;

b. train Student’s teachers onethodsfor including Studentin ageappropriate
regular education classeand

C. re-evaluate Student’s need for support in the general education setting at least once
during the 20158016 school year

4. find that Petitioner is the prevailing gy entitled to attorney’s fee$;
5. find that the hearing officdras jurisdiction only of claims arising under the IDEAgnd

6. order such other and further relief as the hearing offieey deem just and proper.

1. ISSUE AND BURDEN OF PROOF

A. Issue

The issuebefore thehearing officer as set ouin Order No. 2,is whether Studens
receiving instruction in the LRHnN the Complaint, Petitioner proposed that Studbouldreceve
all academic instruction in thgeneral educationeting. The District responded that Student
should receive a combination of special education and regulaatemtustruction, as proposed

duringthe *** 2014 ARD committee meetingy sdoolbased committee members

At the hearing, Petitioner revised the remedy requested in the Complaint. Instead of
seeking to have Studentapkd in a general education setting for the entire Blaitionernow

S
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for a total of *** hours and *** minutes of the school day, includingiore time in core academjcs

with *** hour and 50 minutes spent in the special educat@sscoom per daynstead of the ***
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During theJuly 28, 2015 prehearing telephone conferetioe parties requested thhe
decision due date xtendedo Octobe 30, 201510 allow time for the preparation of the hearing
transcript and for the parties to submit written briefihd.he request was granted, for good cause,
on the record. This decision was timely rendered and forwarded to the parties on October 29,
2015.

IV. FINDINGS OF FACT

Based upon the evidence and argument of the parties, the hearing wffikes the

following findings of fact

1. Studentresides with Parentsithin the boundaries of the District.

2. The District is a recipient of federal funds and must comply with the IDEA, including
developing and implementing an appropridP for Student, designed to ensure services
and placement irhe LRE reasonably calculated to confer meaningful educational benefit.

3. Student was diagrsed withr** |

4, In *** 2012,the Districtcommissioned a FudndIndividual Evaluation (FIE) of Student
to determine whether Studeh&d a disability or disabilities that necessitated special
education services. Based on the FIE, the District found Student to be eligible for special
education services under the categories of Speech Impairment and Other Health
Impaiment(OHI), due to the ***16
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6. The District's special education program is a restrictive placement and should only be
considered when a student’s needs cannot be supported in the general education setting

through other service delivery models. District procedures for program placement must be
followed®

7. On*** 2012, an initial ARD committee meeting was held with District personnel and
Parents in attendance to review Student's FIE and determine Studierdls of
educational performance and néeéd.

8. The ***, 2012 FIE noted that Student displayed no emotional or behavioral problems that
would negativly affect Student’sability to learn;that Studentgot along well with others;
and that Studeritadfriends in Student'sommunity and at schodf.

9. In an ARD committee meeting held on ***, 2013, Parents expressed concern that the
District’'s recommendation that Student attend the Distrigt's(***) for ***, *** would
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18.  Given Stident’s progress on Studentjeals and objectivésand good behavipParens
disagreed with the school
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22.

23.

24,

25.

could allow Student to remain in the regular classroom and make progress in the general
curriculum??

In their Special Education Complaifiied with TEA, Parents listed the potential harmful
effects of not placingtBdent in general education asack of opportunity for appropriate
role models, stigmatization, lack of opportunity for social interaction, decreased self
esteem, and overalllauge setback for Student who Hagken“doing gredt in the general
education classroomt the***, 44

TEA issued its Special Education Complaint InvestigativpdReon ***, 2015, finding
that the District had ensured that Student’s IEP team determined Student'@D3.5-
educational placement in accordance with 34 C.F.R. §8 300.114 and 3/0.116.

Parents requested reconsideration of TEA’s Special Education Investigative Findings. On
**x 2015, TEA issued its Notice of Reconsideration of Special Education Investigative
Findings, concluding that the ***, 2015 investigative report should not be améhded.
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27.

When the ARD committee cenvened on ***, 2015, &ents attempted to presemndecs
of Student working at honte demonstrie that Student had magrogress toward the IEP
goalsbeyond what had been documented by the Disttidhe schocbased committee
members refused to vietlie videos because there were videos of Student working in
a school set(t)-20909gJ 0 Tp317ers refusedEP
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34. Atthe *** 2015 ARD committee meeting, the schdiasedcommittee members decided
not to alter the plans for Student’s placement because theyvédxtlthe smalspecial
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a. efforts should be made to improve Student’s expressive language skills and
Student’'scommunication with others, especially peers (by adding IEP goals
addressing such skills as making eye contact, initiating and responding to
communication/questions to/from others, including peers; pragmatic language; and
oral language skills); and system of communication shoudé established for
Student (such as ***);

b. an |IEP goakhouldbe added that targets cooperative play and cooperative task
activities with Student’s typical peers;

C. an |IEP goal shoulbe added to increase Student’'s response rate to teacher
directives;
d. accommodations, adaptations, and supports to help ensure that components of the

*** curriculum are not eliminated for Student when Studenn the general
education classroom shoulttlude the use of peer buddies, modified assessment
practices, more verbal prompts, being able to manipulate/hold something in
Student’shands while sitting quietly, the use of tiered questioningtgaeling or
priming Student,
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46. Dr.** observed Student in Studengsneral education settifigr most of the day on ***,
2015, after which hprepared an addendum to his Inclusion Evaluation Réport.
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Placement decisions must be made by a group of persons, including the parents, and other
persons knowledgeable about the child, the evaluation data, and the placement®options.
Placement decisions also must beed®ined at least annually; based on the student’s IEP; take
into consideration anpotentialharmful effects to t student; and ensure that a student is not
removed from education in ag@propriate regular classrooms solely because of needed

modificatiors in the general education curriculdifn

B. The Daniel R.R. Test

The Fifth Circuit has established a tpmng tesfor determining whether a school has
complied with the LRE requirementt. The twoepart test asks “whether education in the regular
classroom, with the use of supplemental aids and services, can be achieved satisfactorily for a
given child,” and, if not, “whether the school has mainstreamed the child to the maximum extent

appropriate.®°

As to the first part of the test, the court identified four factors to be considered:
accommodations in regular education; educational benefit; overall educational experience; and
effect on the regular classroom environment.

V1. DISCUSSION

A. Overview of the Evidence

87 34 C.F.R. § 300.116(a)(1).
88 34 C.F.R. § 300.116(b), (d), ().

8 Daniel R.R. v. State Bd. of Edu874 F.2d 108 (5th Cir. 1989); sealso Brillon v. Klein Indep. Sch. Dist100
Fed.Appx. 309, 312 (5th Cir. 2004);
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Petitioner offered56 exhibits, of which52 were admitted? The District offered

39 exhibits, which were admitted. The following witnesses testified:

x Father

X Mother

x Dr. *** Special Education Consultaiit

X *** the District’'s Executive Director oBpecial Serviceé

x *** Program Specialist, Tomball Independent School District
X *** Student’s *** teachey *** %

X *** Student’s *** teacher, ***%

X *** Student’'s *** teacher, ***

kK
X
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The District first determined Student to be eligible for special education services in ***
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including haneoverhand assistance a lot of the tiff&. As of *** 2015, Student was making
slow, inconsistent progress and was functioning below Studsantie age, typicglees, at a ***

to ** age level as far as adaptive behavior skiledat a little under *** in communication

skills, she said?®

Ms.*** 110Stydent’'s** teach
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conceded that Student’s progress, as reported by thée&thers, could have been due to the

special education instruction Studeeteived at ***116

C. Parents’ Testimony

Father testified that it is important for Student to be included as much as possible in general
education because **4re very important for any child, and now is the time for Student to learn
how to deal with typical peers and to develop skills to be able to deal with the realWdtather
is concerned that by being removed from the general education setting, Salidenstigmatized
by being segregated from Studertypical peers; will have a lack of opportunities to learn the
regular curriculum; willlose opportunities to socialize with Studertypical peers; and is not

going to learn enough®

Mother would like for Student to feel Studdr@longs in the general education classroom,
which Student will not feel if Studei in that classroom only part of the d&y. And, Mother
testified, it is not enough for Student to be physically present in the general education classroom;
Student could be segregated, even when in the general education classroom, if the proper resources

are not implementetf?

Father testified that, beginning with the *** 20JARD committee meeting, Parents
requested that Stedt be given another hour in general education, which was rejected at that
meeting and subsequent ARD committee tmgs held ***, *** and *** 2015; and at the

reconvened meeting on
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proposed at the *** 201ARD committee meeting only in that one more *¥peech therap

session per week has been adtféd.

Father now would like to change Stutls current schedule of services to include Student
in the ** as well as to add *** minuteeach of time in ELA and matf* He said when hiearned
that Student was not going to be in the general education setting for tie was shocked

because Studemtas going to *** as part of the groug®

At the *** 2015 reconvened ARD committee meeting, Father disagreed with the-school
based ARD committee members that Student’s IEP Goals 1, 2, 3-amdbfed to ***—could
not be worked on in the general education setting. He pointed out that not sili#ents know

***: this is what they *** 126

Father complained that Parents had a lack of opportunity for input in ARD committee
meetings, even thoughe ARD committee met for a total albout*** hour sin *** meetings held
in *** ** and *** of 20151%’ He agreed that prior to the last meeting, changes were made to
Student’s IEP, but he said the changes were not meaningful. He believes the only meaningful
changes were made at the ***, 2015 ARD comedttneeting, after the ARD committee viewed

Parents’ home videos of Studédt.

Fatherdisagrees with the contention tregtthe***, 2015 ARD committee meetindpe
sought to have Student’s goal mastery percentage dropped from 80 percent to 7Gpepbent

so Studentould spendmore time in general educatiéf!. He testified that he did not want

123 Tr. at 98; Petitioner Ex. 24 at 279.
124 Tr, at 107109.

125 Tr, at 101103.

126 Tr. at 97.

127 Tr, at 121122.

128 Tr, at 123, 129.
129 Ms. ***
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Student’s passing rate to be easier; he wanted it to be fair. That is, students who do not have
disabilities pass with grades of 70 percent or higher, so Student should be Hetdseime
standard. He believes Student will eventually be able to demonstrate mastery of Sgoddst’s

at an 80 percergccuracy raté*°

D. Dr. ***'s Testimony

Dr. *** a faculty member in the ***at the ***, prepared an Inclusion Evaluation Report
for Student in ***2015 after meeting with Parents and Student’st&¥chers3! He prepared an
addendum to the Inclusion Evaluation Repditer observing Student at **én***, 2015, mainly
in the general educat setting, because his focus was on Student’s interactions in the general
education environmen? Dr. *** explained thatwhile LRE is a legal terntjinclusion” is more
of a movement, the idea being that a child with disabilities should be more thdwy @nygically
present in a general education classroom; the child should be learning and receiving benefit from

the general education settiki.

Dr. *** testifiedthat,** . *** 134 A child with disabilitieswho is not involvedwith the
general populatiowill not have he role modelsr the higher expectations in the general education
environmenthat are so important for a student’s growth, he $8ideing included with typical

students now will promote Student’s successful inclusion beyond schaalgbe!3®
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well Student did aStudent’'s***, Dr. *** feels Student will do well in the general education

setting because “the best predictor of future success in inclusion is past success in inélusion.”

Dr. ** believes Student would receive the maximum benefit from Studgatisral
education placement if Studenere to spend 75 percent of Studemwksy in general education,
where specialized instruction also could be provitfdde stated addinal time should include
the***; ** minutes of math; and more time during the ELA blétk.He said Student should
continue to receive speciatiucation support for about 25 percent of Studetdig but that the
current *** hours per day is not necessafy.

In Dr. ***'s opinion, Student’s IEP goals can be implemented in the general education
classroom, particularly if the general education teacher and special education teacher
collaborate!*! He pointed out that it is feasible to meet a wide range of needs in@ass by
using strategies such as differentiating instructiBnde also recommended that Student’s speech
therapist could suggest some ways for Ms. t"address Student’s articulation of language in the

general education settirt®

He said one of the nst misleading parts of the ilusion concept is that auslentwith

disabilitiesshould be able to fully participate and do what everyone else is doing in the general

137 Tr. at 149151, Petitioner Ex. 41. Dr. *** admitted that he did not know if the progress reported by Student’s ***
teachers, who are not certified in special education, was due to Student’s specialized instruction in ***. Fr. at 215
217. He said he dinot talk with Student’s *** teachers as part of preparing his inclusion evaluation. Tr-21918

He also acknowledged that he did not make a request ahead of time to interview Student’s current teachers so he was
not able to do so on the day he abed Student.Tr. at 219.

138 Tr. at 212, 230. Student currently spends *** hours per day in general education. The hearing officer calculates
that if the general education time were increased to 75 percent of the 7 hour school day, Student wotitl spend
hours and *** minutes in general education and *** hour and *** minutes in special education.

139 Tr. at 209212.
140 Ty, at 212, 24250.
141 Tr. at 161, 16467 175, 236; Petitioner Ex. 24 at 2840.

142 Tr, at 168171.
143
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education classroorif? Instead, partial participation can be part of inclusion. He gawexample
of partial participation for Student as, if typical students are working on *** Student could work

on one of Students™*, 14°

Dr. ** does not believe the District has implemented all of the supplementary aids and
services that Student needs in accordance with the District’'s Placement Considerations, which
states in part that the District’s developmental program should only be considered when a student’s
needs cannot be supported in the general education setting through other service delivery
modulest*® In his opinion, if the supplementary aidnd services were implemented, Student’s
access to the general education classroom could be inciéasBd. *** considered Student’s
past progress in arriving at his recommendation to increase the time Sipdeds in general
educationt®® Dr.*** further testified that, if Student’s time in general education was increased
andStudentad all the necessary aids and services, Staedeid still make progress, and possibly

even more progress, toward nesig Student'gjoals4®

Dr. ** also recommended that pieaching and réeaching should be used for Student.
He said that préeaching, or priming, could occur in as little asrifutes for something very
simple, such as ***. The priming could be reinforced in the general education classroom; for
example, Student could be asked to show the other students how, talith would allow
Studentto participate in the clags® Dr. *** explained that by “priming,” he means preparing

Student for a certaiskill, not for an entire lesson in the general education classttlom.

min3(D)6221 494.64 282.2401 Tm ()Tj ()T.22 42; ()T.22f]}/BBo Tj El
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For that reason, he believes, it makes less sense to prepare Student in the special education setting
to be in the general education classrdéfthe implication being that it would be better for Student

to learn in the general education slasm in the first place.

E. Testimony of District Personnel

1. Testimony of ***

Ms.*** the District's Special Education Director, testified thia¢ ARD committee makes
individual decisions for children based on their individual needs, including placement deions.

Staff is trained on the LRE requirements, she §id.

2. Testimony of ***,
District Program Specialist for the Low Incidence Population

Ms. *** oversees the District’'s setbntained special education programming, ages 3 to
21, District 5, and works to support the classrooms. She is a certified special education teacher

and worked as a speech pathologist for 5 y¥ars.

Ms. *** was with Dr. *** on the day he observed Student. She said she did not see Student
exhibit frustration due to an inability to communicate, as reported by*Dri%3 Regarding Dr.
***'s recommendations to improve Student’s oral language skills,*#ts.said systems of
communication must be directly taught then practiced in a small group séftewh as the
special education classroom. She noted that quite a few of Dr. ***'s recommendations relate to

pragmatic and social language. Yet, at the time of the 2012 FIE, Student qualified in the area of

159 Tr. at 566.

160 Tr, at 353354, 363364, 366; Petitioner Ex. 24 at 279; Petitioner Ex. 39 at 448.
161 Tr, at 363.

162 Ty, at 464.

163 Tr, at 474475.

164 Tr. at 470.
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expressive and receptive language; pragmatic speech was not an area of'€oriMert** said
the ARD committee agreed on Student’s speech g#alslowever, ifthe new FIE, due in ***
2015, establishes defisitn pragmatic speech, she suggested the ARD committee would consider

goals and bjectives in that are&’

Ms. *** found Dr. ***’s recommendation that the speech therapist coordinate her letter
sounds instruction with the **teacher to be a suggestion of collaboration between the speech
therapist and Ms. **% But, she said, due to the developmental hierarchy for speech and
language, some of the speech therapist’s targeted goals and objectives would not be appropriate

for collaboration with Ms. *** or M. **x_ 169

Ms. *** does not agree with Dr. ***'s recommendation that Student spend 75 percent of
Student’'sday in general educatid® She believes the ARD committee erred on the side of
maximizing Student’s general education time. Ms. l&s some reservations about the amount
of time Student spends in general education, due to the amount of intensive, repetitive, and direct

instruction Student needs to make meaningful progréss.

Dr.*** recommended that more performai@sed assessnierand observations be done
before a placement decision is made for Studfénks. *** pointed out that, at one of the ARD

committee meetings in the spring, the schmmded committee members requested that a review

165 Tr, at 471472.
166 Tr. at 501.

187 Tr. at 472473, 520523. In that regard, Dr** testified that the next FIE could give the ARD committee
information that might be helpful in developing measurable goals in the areas he has recommended. Tr. at 240.

168 Tr, at 507.

169 Tr. at 5085009.

170 Tr. at 493494, 514.

171 Tr. at 486488, 493494, 514.
172 Tr, at 244245.
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of existing evaluation data (REED) benduicted in the spring. However, Parents did not provide

their consent and requested that the REED be conducted in the fall instead, $ffe said.

Ms. *** testified that Student’'s teachers are familiar with and use inclusion strategies
recommended by Dr. **such as peer buddies, tiered questioning, anteaching!’# She does
not agree with Dr. ***'s recommendation that @bnutes of preteaching would be enough time
for Student to be primed for a general education activity. Student has received instruction in the
District for *** yearsand has demonstrated nefedt a |a of repetition to learn things. Ms. ***
opined thal5 minutes of priming would not give Student all the skills Studeatild need to fully

participate in an activity without modificatiols accommodations’™

MS *k%k
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Both Ms. *** and Ms. *** disagreed with Dr. ***’s statement that Student can get upset
and frustrated when Studeist not understood®?> Ms. *** testified that she only saw Student
become frustrated or upset if Studesais asked to do something and did not want to 8 iMs.

*** gimilarly observed that Student only became upset when Stwdeteéd something and did

not get it1%

Ms. *** attendedhe ARD committee meetingseldin the *** 2015. She said the ARD
committee modified Student’s goals and objectivesaa¢ts’ request sithat Student could work
on the goals$n a general education setting when Studegan***, thus spending as much time
as possible in the general education classrt8mShe said the ARD committee considered

Parents’ input at the meeting¥.

Ms. *** confirmed that, in the *** 2015, the ARD committee simplified Student’s goals
at Parents’ request. She said Parents made the request so it would be easier for Student to achieve
Student’'sgoals, allowing Studerb spend more time in the general education classt8br8he
agreed with Parents’ request that Student could possibly be included in the general education

classroom during ***%8

4, Testimony of ***, Student’s *** Teacher

192 petitioner Ex. 41.

193 Tr. at 442.

194 Tr, at 407.

195 Tr, at 424425.

196 Tr, at 425426, 448449; Petitioner Ex. 24 at 273.
197 Tr. at 406407.

198 Tr, at 422.
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Ms. *** is Student’s general educatitit teacherand is familiar with Student’s IEP?
including the modifications and accommodations listed in the?{ERStudent uses **in Ms.
***'g classroom?®? Ms.** already uses many of the strategies recommended by Dr. ***. For
instance, she differentiates instruction according to the needs of her si@iedit® also utilizes
peer buddies and pteaching, and coordinates with the special education teacher, speech
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all kinds of prerequisites and graldwel TEKS?2* The slover pace of the mafied curriculum

is appropriate for Student, she s&el.

Ms. *** would like to see Student spend more than *** lsquer dayn special education
so she coulgrovideStudentwith an assistive technology evaluation and teach Stimbewnto use
it as acommunication system that would alldtudentto respond and participate better in the

general education classroom.
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opinions of the educational professionals who work with the student at school each day.



DOCKET NO. 335-SE-0715 DECISION OF THE HEARING OFFICER PAGE 39

District need not provide every conceivable supplemental aid or service to SardeBstudent’s
regular education teachers need not devote most of their time to Student. In addition, educators

are not required to change the curriculum beyond recognition to operate a “class within&tlass.”

In Student’s case, Student’s general education teacher, Ms. ***, is also a certified special
education teacher; Student is provided with speech therapijri&s per weekthe District has
provided Student with a paraprofessiotmbccompany Studetitiroughout the school dagnd

Student’s adaptive technologies include ***.

Further Ms. ***—who is familiar with Student’s IEP—provided examples of how she
modifies lessons and activities for Student in her classroom. She testified that 100 percent of the
=+ curriculum must be modified for Studetit. Even at the end of ***, 100 percent of the
curriculum had to be modified for Studefi?. Although not in theyeneral education setting, Ms.

*** testified thatin the special education classrooshe uses a modified curriculum in her
classroom that permits Student to work on TEKS at Studemrspace, in addition to Student’s

IEP goals.

Dr. *** testified that Student’s time in regular education could be increased if his
recommended supplemental aids and services were implentéhtebis argument wasjected
by the Fifth Circuit: While Plaintiff's experts opine that better accommodations could be

underaiken, the District is not required to provide every conceivable supplementary aid or service
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b. Educational Benefit

The next factor examines the extent to which Student will receive an educational benefit
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2. Has the District included Student in the general education settintp the
maximum extent appropriate?

The District must provide a continuum of alternative placements to meet the needs of
children with disabilities for special education and related services, including instruction in regular
classes and special classes, and the provision of supplementargssierconjunction with regular

class placemertt®

As the Fifth Circuit stated:

The school must take intermediate steps whenever appropriate, such as placing the
child in regular education for some academic classes and in special education for
others, mainstreaming the child for nonacademic classes only, or providing
interaction with mnhandicapped children during lunch and recess. The appropriate
mix will vary from child to child and, it may be hoped, from school year to school
year as the child develops

Petitioner acceptStudent’s inclusion with typical peers for *** hauper dg during
lunch, recess, snack time, physical education, fine arts, social studies, and science, and part of ELA
and math. HowevePRetitioner seeks inclusion of Student for an additidttalin ELA and math,

and for the *** .

The evidence shows that Student begins Studdays™ Ms.***’s class for ***. In that
Student is already included in the *** in the general educatiassroomthe hearing officer sees
no needo increase Student’s general education time by that particulal€&yingat issueonly

Petitioner’s requested additional *** in ELA and math.

Petitioner did not gecify in which additional ***of the ELA block Student should be
included, whether it should behen students are working at ***. The only *Block of math

time that Studet does not attend in Ms. ***'s class consists of students working independently or

249
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with a partner ***. In that none of those activities, on their face, would involve the kind of
intensive instruction required for Student to make academic progitbessit demanding so much

of Ms. ***'s attention that she would be required to ignore the other students, there would be a
possible negatk effect on the other students to include Student in the general edutzsyoam

for an additional *** of acadein instruction®°!

The hearing officer finds the District has maximized Student’s inclusion in the general
education classroom. The District cannot educate Student satisfactorily in the general education
classroom, even with modifications to the curnicnl and the use of supplemengtatls and
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Petitioner did notmeet Petitioner’'s burden toovercome, by a preponderance of the
evidencethe presumption that the ARDmmittee’s decision was correct whedetermined that

the LRE for Student would include *** hosidaily in the special education classroom.
C. Conclusion

The Dstrict’s placement of Student comports with the LRE requirements of the.IDEA
Therefore, Petitioner did not prove the allegations at issue and Petitioner’'s requested relief is
denied.

VII'l. CONCLUSIONS OF LAW

1. The Tomballindependent School District (the District) is a local educational agency
responsible for complying with tHedividuals with Disabilities Education Improvement
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7. Pettioner did not prove that the District’'s placement of Studeitg fa meet theLRE
requirement®f the IDEA resulting in denial of FAPE to Studer20 U.S.C. § 1401(9);
34 C.F.R. § 300.17.

ORDER

Having considered the evidentiary record and the foregoing Findings of Fact and

Conclusions of Law, thkeearing officethereby orders as follows:

The hearing officer denidetitioner’s requested relief.

SIGNED October 29 2015.

NOTICE TO THE PARTIES

This Decision of thdearing officeris a final and appealable order. Any party aggrieved
by the findings and decision made by the hearing offitay bring a civil action with respect to
the issues presented at the due process hearing in any state court of competent jurisdiction or in a
district court of the United Staté¥

256 20 U.S.C. § 1451(i)(2); 34 C.F.R. § 3506; 19 Tex. Admin. Code § 89.1185(n).
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